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Abstract

Intellectual property rights (IPRs) are legal rights granted by State for the
protection of human intellectual creation. The right holder has the so-called exclusive
rights to exclude others from using the subject-matters protected by the intellectual
property rights. The rights provided by IPRs does not include the right to own in the
general sense, but the right to control the ways the protected articles are manufactured,
adapted, sold, distributed or used. The main objective of intellectual property laws
such as laws on patents and plant variety protection is to encourage inventive activities
which lead to creation and invention of useful technologies. However, such an objective
cannot be fulfilled if the protected technologies are not being used for social benefit,

or being monopolized, thus, preventing public access to the socially-desired products.

The project aims to explore legal principles and public policies relating to the
protection of IPRs in relation to pharmaceutical products and biological resources in
order to achieve the sustainable goals, as well as to establish the systems of benefit-
sharing and to recognize community rights in the resources and traditional knowledge.
It studies legal principles and obligations under international agreements that Thailand
has adhered. It also examines the monopolistic effects and problems of accessibility
to essential medicines in Thailand and other developing countries. The ultimate aim
of the project is to draw check lists of the related issues under both domestic and
international laws that affect Thailand, including the Agreement on Trade-Related
Aspects of Intellectual Property Rights (TRIPS), Convention on Biological Diversity (CBD),

etc.
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*“ TRIPS Agreement, Article 31 (f):
“Where the law of a Member allows for other use of the subject matter of a patent without the authorization of
the right holder, including use by the government or third parties authorized by the government, the following
provisions shall be respected:
... (f) any such use shall be authorized predominantly for the supply of the domestic market of the Member

authorizing such use;”
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Not Merit Compulsory Licensing, 36 Ind. L. Rev. 175, at 195 LLasT,‘tJiGl@ Yosick, J.A. (2001) “Note, Compulsory
Patent Licensing For Efficient Use of Inventions”, U. Ill. L. Rev. 1275, 1300-01.

" Correa, C.(1999) Intellectual Property Rights and the Use of Compulsory Licences: Options for Developing
Countries, Working Paper No. 5, South Centre, Geneva, 1999.
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“1. Subject to the provisions of paragraphs 2 and 3, patents shall be available for any inventions, whether
products or processes, in all fields of technology, provided that they are new, involve an inventive step and are
capable of industrial application. Subject to paragraph 4 of Article 65, paragraph 8 of Article 70 and paragraph 3
of this Article, patents shall be available and patent rights enjoyable without discrimination as to the place of
invention, the field of technology and whether products are imported or locally produced.”

“ UK Patents Act 1977, s. 46(1).
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oo Julian-Arnold, G. (1993) “International Compulsory Licensing: The Rationales and the Reality”, 33 IDEA 349, 388;
Correa, C.M. (2005) “Can the TRIPS Agreement Foster Technology Transfer to Developing Countries?”, in Maskus,
K.E. and J.H. Reichman, International Public Goods and Transfer of Technology: Under a Globalized Intellectual
Property Regime, Cambridge University Press, Cambridge, p.240.

o TRIPS Agreement, Art. 28.1:

1. A patent shall confer on its owner the following exclusive rights:
(a) where the subject matter of a patent is a product, to prevent third parties not having the owner’s consent
from the acts of: making, using, offering for sale, selling, or importing for these purposes that product;”

oo Correa, “Can the TRIPS Agreement Foster Technology Transfer to Developing Countries?”, op.cit. note 29.
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e Bass, N.A. “Implications of the TRIPS Agreement for Developing Countries: Pharmaceutical Patent Laws in Brazil
and South Africa in the 21" Century”, 34 George Washinton International Law Review 191 (2002).
oce Scherer, F. M. and Watal, J. (2001) “Post-TRIPS Options for Access to Patented Medicines in Developing

Countries”, Commission on Macroeconomics and Health Background Paper, Vancouver, p.45.
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*““ UNAIDS (2002) “Report on the Global HIV/AIDS Epidemic 2002”, UNAIDS, p.145.
“ Ibid.
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oce Sweeney, R. (2000) “The US Push for Worldwide Patent Protection for Drugs Meets the AIDS Crisis in Thailand: A
Devastating Collision”, 9 Pacific Rim Law & Policy Journal 445.
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“° Business Week “Thailand to break two drug patents”, 29 January, 2007; Statement from the President of the
Pharmaceutical Research and Manufacturers’ Association of Thailand (PReMA), Press Release, Bangkok, 14
February 2007; Ministry of Public Health and National Health Security Office (2007) Facts and Evidences on the
10 Burning Issues Related to the Government Use of Patents on Three Patented Essential Drugs in Thailand,
Document to Support Strengthening of Social Wisdom on The Issue of Drug Patent, Bangkok. Available at

www.moph.go.th/hot/White%20Paper%20CL-EN.pdf
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oo Dhar, B. and C. Rao (2002) Transfer of Technology for Successful Integration in the Global Economy: A Case
Study of Pharmaceutical Industry in India, UNCTAD Investment Policy and Capacity-Building Branch,
UNCTAD/ITE/IPRC/Misc.22.

0% World Trade Organization Ministerial Conference (2001) 4th Session, Doha, 9-14 November 2001,
WT/MIN(01)/December/2, 20 November.

oo World Trade Organization Ministerial Conference (2001) 4th Session, Doha, 9-14 November 2001,
WT/MIN(01)/December/2, 20 November.
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TRIPS Agreement, Article 31 (f):

“Where the law of a Member allows for other use of the subject matter of a patent without the authorization of
the right holder, including use by the government or third parties authorized by the government, the following
provisions shall be respected:

... (f) any such use shall be authorized predominantly for the supply of the domestic market of the Member
authorizing such use;”
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*°¢ World Trade Organization General Council Decision (2005) Amendment of the TRIPS Agreement, General Council,

Decision of 6 December 2005, WT/L/641.
®® Doha Declaration on the TRIPS Agreement and Public Health, Paragraph 5:
“Accordingly and in the light of paragraph 4 above, while maintaining our commitments in the TRIPS Agreement,

we recognize that these flexibilities include: [...]



lcd

Yoarulufyailasidenaty SlFduavasuniasundydiluaunnamivd
L‘WENLLG]Iﬂ’d'W’JE%J;WLLﬁ%%SWSﬂDW&JU%ﬁJ@J@Jaﬁlﬁ%@Lﬁ]ﬂ%@ﬂﬂ?’]ﬂ@ﬂﬂﬂﬂ%ﬂémﬁﬁgu 1535A & (b)
Aeatunslinasfidavesssmaaundn uagifoafumanavesnisesnunsnissduldans
d21193A &) NIIUNTYEAU83 me(b) TuAunnamivd Tneaeteauuniygfninaiaa
dopm “nmganiduuisend” uar “aniunsaliswiiuegnaiienn” axdaumneedidlsiy
Tiuegfunsifaduvesaudnudazdszing Saviduiufyyleendaredi Ussinaaudn
fufunslan Weussginguazasdnulouisasisay Tnslowiglusnunsansisniae

LY

1357 © Yo ualagn Ui

“AENTENTNINUTIANUSTLNAALITNVDIBIANITNITALAN BT LUNeINaNI v IALARY

€

nYAINNISHNARTUAIY81 gUszaumInuendr1uintunistduinsnisdsruldadnsaeng

pmt) Y

Uszansainnelaainunnaansud ts3siandslvauzuunsnsudunimiseaniidululease
]

ce

& ' = BN Y = 5 @D
Ui kaIIBUsEAMEIUAT I NeuANanT w.A. beed

Useidufiazdasiinisanideamniedulupmsuuninivduazlunmuzuunilngfe
TuanunsallafisganansaldumsnmstedulddvdifeuitymussUssmaaundniluddnenn
msuanmsgaamnssuenld laslamznnsldunsnsdaduldansifediiwansasionan
Ussinaandndu Tedinsoondndtaaiioduasessnty wazidvesdnidaslidusenliiinng
KAnuazaeannandnislUSUssmaauinfiviaunaudneninsana

Uaalnalddosdiininei “Ussmaaunindailladifisswenisviauaaudngnimn
nsuanluauen” (Members with insufficient or no manufacturing capacities in the
pharmaceutical sector) @afildimnumuneanizusemneaidaiauivioussmefinauios
faavirtiy luanudusissswaiiidnenmwlunisdneuazarmnsafiondaiodudiueld

o
a o

98191939 UTTIINTDENIN LBlanIEnINAnN1ILNEUNTRANIUNTTAILIIAIU Y L9
spun wiafeasnsiy Ussmaaindnvasasdnisnisdilaniieiidulssimafiiauind f1ds
fumiedwaundesiian 1as dauudsndudesiianinisindisnainedrsdsemariadu
Fanendananidueniifiavsinsuazimsdnslioygalivhmssdnuazdoonsludaszina
fifarnufesniseadanafiaziinligvidiuatsisuauedisdionss Fensdidui

AEUURINSUdI L Tuda il

=

TatauevesUssinaaudndenmsuunsnsudlulymidingld Jedalefunedu
o WWINNGFD

(b) Each Member has the right to grant compulsory licences and the freedom to determine the grounds upon
which such licences are granted.
(c) Each Member has the right to determine what constitutes a national emergency or other circumstances of
extreme urgency [...]"
> Doha Declaration on the TRIPS Agreement and Public Health, Paragraph 6: “We recognize that WTO Members
with insufficient or no manufacturing capacities in the pharmaceutical sector could face difficulties in making
effective use of compulsory licensing under the TRIPS Agreement. We instruct the Council for TRIPS to find an

expeditious solution to this problem and to report to the General Council before the end of 2002.”
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oo Abbott, F. (2002) Compulsory Licensing for Public Health Needs: The TRIPS Agenda at the WTO after the Doha
Declaration on Public Health, Quaker UN Office, Geneva.

> World Trade Organization General Council Decision (2003) Implementation of Paragraph 6 of the Doha
Declaration on the TRIPS Agreement and Public Health, Decision of the General Council of 30 August 2003,
WT/L/540.
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o Vandorem, P. and J.C. van Eckhaute (2003) “The WTO Decision on Paragraph 6 of the Doha Declaration on the
TRIPS Agreement and Public Health”, Journal of World Intellectual Property, Vol. 6 No. 6, p. 789.
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°“® Mathew Stilwell (2001) “Review of Article 27.3 (B), Center for International Environmental Law” A paper
prepared under the CIEL/South Centre joint project, pp. 5-6.

°“® The Doha Ministerial Declaration, paras. 12 and 19
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*“® Richard Gold and Alain Gallochat (2001) “The European Directive on the Legal Protection of Biotechnological
Inventions: History, Implementation, and Lessons for Canada” A Research Paper prepared for the Canadian
Biotechnology Advisory Committee Project Steering Committee on Intellectual Property and the Patenting of
Higher Life Forms, Ottawa, p. 7.

°““ Recital 27 of The European Directive on the Legal Protection of Biotechnological Inventions Ugygji1 “Whereas if
the invention is based on biological material of plant or animal origin or if it uses such material, the patent
application should, where appropriate, include information on the geographical origin of such material, if know;
whereas this is without prejudice to the processing of patent applications or the validity of rights arising from the
granted patents.”



KD

wiiddeuladnandrsfuagldfianmdsdulumanguune wivisssnalunga
annnglsundudosnmimdnmawuindygililungranenelu 1wl .. wooo $gua
walBsuldiaueliinisuflungminednitasiaefundnnsivydalily Redtal e
sdyailinudoauedlvinisudlungvuned n1sUszvifignimuituainnineins
fiugnssuitdnanlaeddungmnevessemaiifuuvasininaglionaveivansdns s lng
foindumsussAngidaremnuauBouiosuas fasssudufivosssaen™

ToiausvassyuraalBenlunsuingrunedinanilasunislaudainazliaenndasdu
munnawsUd Wesmnaunnawsudldtvunieulaveanisléudvadns (Patentability) 13
Tnedauda nsimunleulufinduwnndsniitayadalidadunsdaudsfuanunnamivd
uenanil amnuanawsudldimuandnmsiuidenufoily duiu nstuueliinsdame
widsiuiaveuanmdngruieaiuaudugenlunsidrfmingnsiugnssy Jadunisiden
UftluszninsmsussavgluavimalladiinmiunisuseAvgluanedu™

WBNAINUANANNYUUI8T199U Varauslviilnmeuwndstoyanugnssulumvesu
angdnsdagnldudainliaunsalesiumsdifmsnenstinmisgliveu minlainisiinig
UseRusainuesudvddas uenaintiu ﬂ’]iﬁ?ﬁwﬂﬁﬂﬂLNElszJjaﬂ;lJaLﬂuﬁ@u%ﬂﬁﬂi%ﬁﬂlﬁﬂ’]ﬂiu%’m
UFUR mszdumssinivgnuuasduiidaveminenstinmiuiea Tnsamzmniy
mstemineInsTamiuInNEwIATRLENTIL (Gene Bank) viioanuilifiuanstugnssy
flailgogluundeiugnssudain™

v

Toladesdedugumiouasiivanauniissunsdiuitu wdluanuluaidunis
nw1ITen13UsEAvgluavunalulagdinim danwidndesnisiasudeyaimingitesiu

2D 3B

wa 1Y) ‘:4' A I3 Y v & = oA o & v Y = o
aauifvesarsiugnssuunfigauinasdululd delu Jadlianudndudeadifinius

fuguiineatoatunineinstinmiduiie lnen1sfnefaisnisigusudaduwnasiuia

e

nSwernslininennsiu nsdwuildonsrfemuiundiiiinsufnvemineansdanimdu
pg19uuDY warlnslanizegBumnnafusausuninensiugnssinlundsend
aﬁéé’mmﬁdﬁaaﬂmmmﬂwmama%amwﬁwal%’ﬁaﬁ'wzéfmﬁmiﬁuﬁﬂl,méaﬁnﬁméguauﬁ
LﬁaLi‘Ju%agaﬁm%’umwsLmaﬂuwaﬂiﬂwﬂ audoulviidmuallusydnyafangn ™

*“¢ Van Overwalle, Geertrui “Belgium Goes Its Own Way on Biodiversity and Patents” European Intellectual Property
Review 24(5) 233, 2002, p. 2.

o Gold, Richard, and Gallochat, Alain “The European Biotech Directive: Pastas Prologue” European Law Journal
7(3) 331, 2001, p. 331.

iall'ce Policy statement (2002) “Should patent applicants disclose the origin of biological materials on which they
file patents? Should they demonstrate Prior Informed Consent (PIC) for their use?” (Document No. 450/941 Rev.
10). (available at http://www.iccwbo.org/home/statements_rules/statements/2002/should%20patent%20applicants.asp)

°“* Commission on Intellectual Property Rights, op cit, p. 96.
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