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Abstract

Investment agreements entered by countries restrict discriminatory expropriation
by the host government, as well as policy changes that are not for a public purpose.
More importantly, the agreements provide for the investor-state dispute settlement
(ISDS) mechanism allowing investors to by-pass obligations to seek a remedy under
domestic courts. The rationale for the ISDS mechanism was traditionally linked to
views about the potential impact on foreign investment of uncertainty caused by weak
legal, judicial and political systems in host countries. The investment chapter under
various Free Trade Agreements and Bilateral Investment Treaties, if adopted, might
place Thailand’s substantive ability to protect public interests at risk. The ISDS will
make it harder for the Thai government to regulate the essential sectors, and will
expose Thailand’s legitimate public policy objectives, such as controls on the sale
of hazardous goods, and protection of consumers, health and the environment to
challenges by private arbitrators. Foreign companies will be able to exert an influence
over the formation of public policy both directly and indirectly by allowing investors to

bring compensation claims against the regulating State.
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lan Brownlie, Public International Law, Oxford University Press, 6th ed, 2003 at 509.

o¢ Muthucumaraswamy Sornarajah, The International Law on Foreign Investment (Srd ed), Cambridge University

Press, Cambridge, 2010.
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dnsouludunsian1svieyaAMuATEENaveINTANIY ..)” (any other measure or series
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taxation, the compulsory sale of all or part of an investment, or the impairment or
deprivation of its management, control of economic value..)”

18 eeeo UM oo VasAMANAUIMF TryaRvnunsBamindduvesiglagldfond
T luil

“Krudszimaaundnnszinniselaeasiazineden uAundemduvessy
Fanindauvesinasuvesnadu fegludiunauvesnuies nieldunasnsiifieuldiunis
nuiy vieBaiduvesssTmindaunisamuduiniy sniiu

(10) WleTngussasiansIe

@ Teglifinsideny)on

@) lagaoandesiunszuiumInveufengmane

@ lesdemvaelngaenndaaiv” ™
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Rudolf Dolzer and Margrete Stevens, “Bilateral Investment Treaties”, ICSID 1995 at 98.
o Article 1110: “1. No Party may directly or indirectly nationalise or expropriate an investment of an investor of
another Party in its territory or take a measure tantamount to nationalisation or expropriation of such an
investment, except:

(a) for a public purpose;

(b) on a non-discriminatory basis;
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SUUWYYU (European Convention of Human
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(c) in accordance with due process of law and Article 1105 (1)15 and
(d) on payment of compensation in accordance with ...”
o Rainer Geiger “Regulatory Expropriations in International Law: Lessons from the Multilateral Agreement on
Investment”, N.Y.U. Environmental Law Journal, 2002, Volume 11, Number 1, pp. 94-109 at p.104.
Article 3 “Right to Regulate”

“[a] a Contracting Party may adopt, maintain, or enforce any measure that it considers appropriate to ensure

ol

that investment activity is undertaken in a manner sensitive to healthy, safety or environmental concerns

provided that such measures are consistent with this agreement”.
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e ECHR, Article 1: “Every natural or legal person is entitled to the peaceful enjoyment of its possessions. No

one should be deprived of his possessions except in the public interest and subject to the conditions
provided for by the law and by the general principles of international law. The proceeding provisions shall
not, however, in any way impair the right of a state to enforce such laws as it deems necessary to control
the use of property in accordance with the general interest or to secure the payment of taxes or other

contributions or penalties”.



51N

N303UNANSIALDRYN NilNasg1ReIuN15EnnsasunanIstaensansaty TugIalatndws
TTeN <o Iesunauialagiu  nisBansesudufamslagnsududsngnisaliiniu

Woginn e nusewmamduimuidesUszaulagmeunildy uazlyniasugiannnegnd

[
=

nanuddady pudaudsiintulaednlng Suduilynifertunsianiesuuianising
dou deidudulung

fdedannin ausdynyIniniAnIunITamuLazAINAnNaLen e dninnua
AEINYDIATTY “N1TaINY” (investment) 1308190319 f1081919U 18 eonc YBIAIUANAS
wwilsidiondt “nsamu sufsedonniuming vionindauduiefiisuing uaglad
U Alduniteld ieuieazldluinguszasdsnuusslovinanasugia nioinguszasdnma

a A (ST

§3n8U”

Tulaguddeudenanlasuanudeunduegiann dngninluimunliluausdygn
yAMAMUNMTAMU LazAIANALENTD TUsEmATRAUILE A UUTEIMAgAE19Y Fens
ﬁmumiﬁm%’wé?{uﬁiﬁﬁgﬂﬁw (intangible property) Junisasuiszinnnis
lvinldnsnanguunesingg wu anslunsnddunslagn vu ansluduuniu dnsaudyan
18+ faorunimdunindduildfuaiuduaseslugiugnisasyudig dregragy
Tupuanasenlefianizifulssmaeeainside 33 ewsninans ludeala uwazdsalud dau

v waa o PN 1

witlunTa s rualinisamy danunineaseunandmsndauiilidiisusisde anuanas

v o q q U

De

va v

nflefianssrhiuussmasiig luthaaliuid Snifundyal@sad

<3 o

“N15NTENUIBUTIAINITYA9 vosanTnagldiedndunisdaniesuAunanis
Vudeusdn Manseviulasuniudadnsluninddu vamisusuagliisuse vieusslonily

Y

o fa ”ls_'JlS:J
nindaulunisamu
Tuaruduass nannstluunvuafninarduilnuianAitadedvindaAin1nnig

g7

A a X | PN Y a ay U oA a .
aQVJUVlLﬂWGU‘Uiu‘U'NV]ﬂ'JiTUVI @O 1umawwmaammmmu AD AR Starret HOUSIﬂg COI’p. Y,

v a

. . bn = = = . .
Islamic Republic of Iran  @@ndulul W.A. bdes WagAR Amoco International Finance
. be o o = & as Yo a °
Corporation v Iran” findulud w.a. beamo Msaendil auglanainisiadinaululuviues
Feafuin nindaunsamuilddunisduasedaengmneseninussmannnmsbavieiulag

(% & al v

53 Mladnineganiensney Sennududedldminiuly vnusdasiudadnslunns dudilaiil

v 1 a

sUs filienadudeslddnsag 1y avnienguuneiffevuiinungvuneudiuuidy

(shareholder rights) wazans @:yigzyﬂﬁ loumudtyr (contractual rights) uu

oo Article 1139, NAFTA: The definition of “investment” covers, among other things, “real estate or other

property, tangible or intangible, acquired in the expectation or used for the purpose of economic benefit or
other business purposes.”
e US FTAs with Australia, Chile, Central America, Morocco and Singapore: “An action or series of actions by a
Party cannot constitute an expropriation unless it interferes with a tangible or intangible property right or
property interest in an investment.”
4, Iran-US CL. Trib. Rep. 122, 156-57 (1983).

Award No 310-56-3 (14 July 1987), 15 Iran-US C.T.R. 189-289.
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Negotiating Group on the Multilateral Agreement on Investment (MAI) OECD Doc DAFFE/MAI (98)7/REV 1

(1998), Part V, Art. D (2).
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“Dispute between an investor and a contracting party should be settled by negotiation or consultation. If it
is not so settled, the investor may choose to submit it for resolution:

a.to any competent courts or administrative tribunals of the Contracting Party to the dispute;

b.in accordance with any dispute settlement procedure agreed upon prior to the dispute arising; or

c. by arbitration in accordance with this Article under:

() the Convention on the Settlement of Investment Disputes between States and Nationals of other States
(the "ICSID Convention"), if the ICSID Convention is available;

(i) the Additional Facility Rules of the Centre for Settlement of Investment Disputes ('ICSID Additional
Facility"), if the ICSID Additional Facility is available;

(i) the Arbitration Rules of the United Nations Commission on International Trade Law ("UNCITRAL"); or

(iv) the Rules of Arbitration of the International Chamber of Commerce ("ICC").”

Singapore-Australia FTA, signed 17 February 2003, [2003] ATS 16 (entered into force 28 July 2003) Ch 8, Art.
14.

Australia-Thailand FTA, signed 5 July 2004, [2005] ATS 2 (entered into force 1 January 2005), Art. 917.
Australia-Chile FTA, signed 30 July 2008, [2009] ATS 6, (entered into force 6 March 2009) Art. 10.16.
Agreement Establishing the ASEAN-Australia-New Zealand FTA, signed 27 February 2009, [2010] ATS 1
(entered into force 1 January 2010) Ch 11, Art. 21.
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(Protocol on Investment to the New Zealand-Australia Closer Economic Relations

Trade Agreement)™ uazfunguuseinme1dou (Agreement Establishing the ASEAN-

o

Trade Relationships and Agreement (20 June 2012) New Zealand Ministry of Foreign Affairs
and Trade
http://www.mfat.govt.nz/Trade-and-Economic-Relations/2-Trade-Relationships-and-Agreements/index.php.
Australia-US FTA, signed 18 May 2004, [2005] ATS 1 (entered into force 1 January 2005).

ASEAN-Australia-New Zealand FTA, Department of Foreign Affairs and Trade, Australia
http://www.dfat.gov.au/fta/aanzfta/index.ntm#FullText; ?TW%”UUM?meﬂuﬂiztﬁmﬁﬂiﬂa Luke Nottage,
“The Rise and Possible Fall of Investor-State Arbitration in Asia: A Skeptic's View of Australia's Gillard
Government Trade Policy Statement”, Legal Studies Research Paper No 11/32 Sydney Law School, Social

(<)

Science Research Network June 2011, p.5 http://papers.ssrn.com/sol3 /papers.cfm?abstract_id=1860505.

“ William S Dodge, ‘Investor State Dispute Settlement between Developed Countries: Reflections on the
Australia—United States Free Trade Agreement’ (2006) 39(1) Vand J Trans L 1, 26.
Protocol on Investment to the New Zealand-Australia Closer Economic Relations Trade Agreement (signed

16 February 2011).
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http://www.mfat.govt.nz/Trade-and-Economic-Relations/2-Trade-Relationships-and-Agreements/index.php
http://www.dfat.gov.au/fta/aanzfta/index.html#FullText
http://papers.ssrn.com/sol3%20/papers.cfm?abstract_id=1860505
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Agreement Establishing the ASEAN-Australia—New Zealand Free Trade Area (opened for signature 27
February 2009; entered into force 1 January 2010).

“ Australian Productivity Commission, Research Report: Bilateral and Regional Trade Agreements [14.2]
(November 2010).

Australian Department of Foreign Affairs and Trade, “Fact Sheet on the Investment Chapter of AUSFTA”

e

www.dfat.gov.au/fta/ausfta/outcomes/09_investment.html.

e New Zealand Ministry of Foreign Affairs and Trade, Protocol on Investment to the New Zealand-Australia

Closer Economic Relations Trade Agreement: National Interest Analysis, 2011.


http://www.dfat.gov.au/fta/ausfta/outcomes/09_investment.html
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Sander M. Levin, The Trans-Pacific Partnership: A Path Forward to an Effective Agreement, Issues 22 Jan 2015.
o Sornarajah, The International Law on Foreign Investment, at p.25.
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Experiences, Global Challenges (Ashgate: Aldershot, 2002).



waneUsens wu Usaainaalusdalunsyuindsfinnsanuasnstunadefivam esannlaid
undrvunldiinisiUanenisfiansuiafreaisisuy Innruleniaiaisisasy
wdfsenansduumiuene Allunisinnsanad a9 uenaint ssuueugnlagainisdl
Junalnsyiudefinmiiusiaannanuuiuey TummgﬁizwmaLLazmzmumsqaﬁsim Q]

v
o v

N15a59UTTAFIUAININYIVBIAa kiA1ITadeTvInvetu lanaINITazyNRUIRNE

avninluafindu lagldiinaadreussingrudiniuafseun Gawddnnfniingu

<9

=

Tunrerdasidaiaaseimilauniunrsendtaiu auglanainsiunfnaiaiadie1itadedvne

L q

wansinglula

Usgnsfianu Tnguszasdvdnuesszuvanglagainisnisasmuie nsfinnmndennd,
Srazdosasliuntnamunield Ussifudesmsinyvienmsadlidemnuduiusdufsening
ansil wldiduanszadgmomnalnssiudofinminuaedl msldssuveuglanansnisasmu

=

Falddrsasramsesnyinuduiusnisgsialussegeiseninedggsunisamuiy

o w 1 [

tnasuanend sudutaduddgsenisadisusseinianisamuuasnisduaiunisiulanig

o

a bl
LATEINAVIUTEINA

LY 1 [

Usensnd nalnssiudefinivnisamueragnldilueiesdovuysyiilinsinguune
sevdyu ToUeAu eAuATeIUsElevdvedansITYY ANYAETILINLINTSTIsRBsRneliLATn

Y [ v

amuienyu vinszandadulageugilanainisiiuian duiludununiuasygialagns

9 s

PF3H5UNM TR UADILUNTY UadunugIndItufe Aununsgasunisamuazanaulaling

43 <3

o

ngviang veszidguteteduingty sullesningniuylaeinasuienyuitaganiuafiusy

LY

lngodeunsnssyiudedinam mnsgdnauladniun1snnany Ferunuuousraguiteas

I L U 1

Dudunumaassgia Wy dunuiszasdosuuniuaildiiesunisasisagy viedeaiy
sulszanaduatssuaty Suidesnanigldaivauniséiynd Wudu diuduyu
wavuuisiiy vneda dunumnedsa Wy gunmoundeiideunesamosserisu ewinnis
guymavseanmsaugs udu ™
Uszimnamaaimumaglseinalauansiidafunislduinsnisseiuteninmsening
tfhasmuiusg Teelasdinnasnsdnanldaiesunamansvgiaiiiuauasliiuussom
Tugd winduaanaugiuiaesilanevessylunisiduguanainiazaiuaungAnssuves
Unawu Useimamdeiaiuiuisuseine 019 ludde Loaned wazliugiean lausenia
pousNgUaLITATioNssEiutefivnnmanisasmu ™ Ussmanugieandndulonoush

UNCTAD, Investor-State Disputes: Prevention and Alternatives to Arbitration, UNCTAD Series on International
Investment Policies for Development (2010) xxiii, p.5
http://unctad.org/en/docs/diaeia200911 en.pdf.

e Ruth Townsend “When Trade Agreements threaten Sovereignty: Australia Beware”, The Conversation,
15 November 2013 http://theconversation.com/when-trade-agreements-threaten-sovereignty-australia-
beware-18419
“Foreign Investment Disputes: Come and Get Me Argentina is Putting International Arbitration to the Test”,

The Economist (online) (18 February 2012) http://www.economist.com/node/21547836; Brian Ellsworth and
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http://theconversation.com/when-trade-agreements-threaten-sovereignty-australia-beware-18419
http://theconversation.com/when-trade-agreements-threaten-sovereignty-australia-beware-18419
http://www.economist.com/node/21547836
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Robert Edison Sandiford “Top Venezuela Firm Files Arbitration Against Chavez Government” Reuters (online),
16 February 2012
http://uk.reuters.com/article/2012/02/16/uk-venezuela-arbitration-idUKTRE81FOTB20120216.

o “Exxon  Mobil Awarded $900m Compensation” Nine News Finance (online) (2 January 2012)

http://finance.ninemsn.com.au/newsbusiness/aap/8397401/exxon-mobil-awarded-900-mln-compensation.

o Asit Ranjan Mishra, “India May Exclude Clause on Lawsuits from Trade Pacts”, Live Mint.Com and The Wall
Street Journal (online), 29 January 2012,
http://www.livemint.com/2012/01/29231517/India-may-exclude-clause-on-la.html.

° Jung Eun-joo, 'India plans to abolish ISD clause in FTAs' on Bilateralorg (6 April 2012)

http://www.bilaterals.org/spip.php?article21295.

Iﬂiﬂ@ M Gopakumar, India: Investment Treaties Stifle Public Policy Objectives (24 April 2012) TWW Thrid

World Network

http://www.twnside.org.sg/title2/FTAs/info.service/2012/fta.info.223.htm.
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http://www.livemint.com/2012/01/29231517/India-may-exclude-clause-on-la.html
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o

Walter Bau AG (in Liquidation) v. the Kingdom of Thailand, (2009)
o Tecmed S.A. v. Mexico, S Ripinsky with K Williams, Damages in International Investment Law (BIICL, 2008) (p.
3-4) (case summary)

Metalclad v. Mexico, S Ripinsky with K Williams, Damages in International Investment Law (BIICL, 2008) (p. 4)

(case summary)
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e Australian Government Productivity Commission, Bilateral and Regional Trade Agreements (November 2010),
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e Australian Government Department of Foreign Affairs and Trade, Gillard Government Trade Policy Statement:

Trading Our Way to More Jobs and Prosperity (April 2011), p.14
http://www.acci.asn.au/getattachment/b9d3cfae-fcOc-dc2a-a3df-3f58228daf6d/Gillard-Government-Trade-
Policy-Statement.aspx.

Ibid.

Philip Morris Asia Limited v. The Commonwealth of Australia, UNCITRAL, PCA Case No. 2012-12,
http://www.italaw.com/cases/851 LLaszdimQ Alex Boxsell, “Makers to Roll up to WTO”, Australian Financial
Review (Sydney), 16 August 2012, p.7
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