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UN OPEN-ENDED WORKING GROUP ON AGEING | OVERVIEW OF THE PROCESS SO FAR

The Open-Ended Working Group on Ageing (OEWG) was established by General Assembly
resolution A/RES/65/1820n 21 December 2010.Any UN Member state can participate.

Mandate

The OEWG was created “for the purpose of strengthening the protection of the human rights of
older persons by considering the existing international framework of the human rights of older
persons and identifying possible gaps and how best to address them, including by considering, as
appropriate, the feasibility of further instruments and measures”.

Bureau

During the organizational session (February 2011) members of the Bureau were elected. Bureau
members are the following:

Latin America and Caribbean states  Argentina

Asia Qatar

Western Europe and other States Luxembourg
Eastern Europe Albania

Africa REMAINS UNFILLED

First working meeting of the OEWG - April 2011.

Sixty-eight States formally registered their participation (36% of all UN States). States agreed that
the rights of older people have not yet been adequately addressed. Proposals were made on how to
fill gaps in the international system. They included the following:

e Strengthening national monitoring e Better implementation of UN principles and
mechanisms; plans of action;

* Encouraging new General Comments by * Better global monitoring of the Madrid
Treaty Bodies that have not yet addressed International Plan of Action on Ageing;
the rights of older people; e Creation of a Special

e Commissioning thematic studies on the Rapporteur/Independent Expert on the rights
rights of older people; of older people;

e Mainstreaming older persons issues in * Draft a new Convention on the rights of older
existing human rights mechanisms; people

Second meeting of the OEWG - August 2011
Fifty states formally registered their participation (26% of all UN States).
Thematic discussions were held focusing on discrimination, right to health, violence and abuse,

social protection and social exclusion. Further discussions were held on the identification of gapsin
the current system but no decisions were taken.

Third meeting of the OEWG- will take place August 21-242012.
The agenda has not yet been set.

Expert Group Meeting on the Human Rights of Older Persons — May 29-31

OHCHR and UN DESA are convening an expert meeting in the UN in New York. All States can be
present as observers. The gaps in the current international system will be discussed by experts who
will be invited to contribute to the elaboration of recommendations. An outcome document will be
prepared and shared with the OEWG in August.

For more details and documentation see: http://social.un.orq/ageing-working-qroup/index.shtm/
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OHCHR public consultation on the human rights of older persons: submission of
evidence

Name of organisation: Foundation for Older Persons’ Development (FOPDEV)
Country: Thailand

Date: 15 March 2013

1. Main challenges related to the promotion and protection of the human rights
of older persons at the country level

Thailand is already an ageing society with the proportion of older people (age 60 and
over) representing 13% of the total population of more than 8 million people (2010
National Census, NSO). In the past decades, considerable progress has been made to
promote and protect the rights of older people, which has led to improvement in their
living conditions. However, older people still face many challenges including in social
protection, employment and care and support.

Social protection/social security

Inadequacy of pensions - After the extension of the social pension scheme (monthly old
age allowance) in 2009, approximately 80% of older Thai citizens are covered by this
social pension scheme. However, the level of social pension benefits is still considered
very low compared to the national poverty line (around 60 USD per month), even with
the change to progressive rates according to age groups in 2011. Older people of
different age groups receive different pension amounts: between 60 and 69 years, 20
USD a month; between 70 and 79, 24 USD a month; between 80 and 89, 27 USD a
month; and over 90, 34 USD a month. While the social pension is very beneficial, it is
not sufficient and it affects the vast majority of older people. The Social Protection Floor
report (draft) by the UN Social Protection Team, led by the International Labour
Organisation (ILO) suggested improving the scheme by indexing pensions to inflation or
expressing the pension benefit as a percentage of the national poverty line. The civil
society network proposed to increase the benefit level to reach the national poverty line,
but it is currently not on the government’s agenda.

Barrier to access rights and entitlements - Though the majority of older people in
Thailand enjoy a range of social security benefits, certain groups of older people have
been deprived of their rights due to lack of essential documents and issues related to
nationality and citizenship. For example, in Mae Hong Son, one of the northern provinces
which is home to many ethnic groups, according to a senior official in the Provincial
Social Development and Human Security Office, nearly half of older people do not have a
Thai identity card. This is a key document to prove their nationality, a vital condition for
having access to government services including the social pensions and health care,
though in the case of health there have been some temporary measures put in place.
FOPDEV'’s and partners’ experience in promoting rights and access to entitlements for
older people in the province confirmed this issue. The lack of ID card can be caused by
different factors, among others are lack of information and understanding of procedures
among older people and concerned authorities, and procedures. The Ministry of Foreign
Affairs stated that “the nationality and personal status determination process has seen
slow implementation due to lack of human and financial resources and lack of
understanding of laws and regulations on the part of Government officials, including



attitude towards these persons” (Thailand Universal Periodical Review - UPR 15t Cycle,
Ministry of Foreign Affairs, 2011).

"One of the challenges that I have great difficulty dealing with is assisting people in my
village is to prove their nationality to obtain an identity card so that they can benefit
from government’s services. I know all my heart that they were born in the country and
are Thai, among them is my own uncle. Often, these people are in their old age since, in
the past, this document was not that important for their living” Village Head, in Maela
Noi District, Mae Hong Son.

Employment

In Thailand, many older people, particularly those in their sixties still work and many
want to engage in productive work for different reasons if they have the opportunity and
are properly supported. According to the National Statistic Office, in 2010, approximately
39% of older people (3.1 million) are still working. Of these, the vast majority (90.3%)
work in the informal sector and 8.7% work in the formal sector, however, older workers
face many challenges.

Age discrimination in recruitment and in the work place is commonly practiced. Job
advertisements very often explicitly indicate an upper age limit as one of the criteria for
eligibility and this is not being addressed by any concerned rights protection bodies. The
global survey conducted by the Kelly Services in 2006, sought the views of
approximately 70,000 people in 28 countries, including Thailand. The survey found that
discrimination is widespread and age discrimination is the most often faced by job
seekers. In Thailand, when applying for a job, rate of an overall discrimination based on
the ground of age, gender and race is 81%, ranked 2" place and rate of age
discrimination is around 30%, ranked 3™. Discrimination in the work place is also very
common, and again age discrimination is a dominant source of discrimination and
Thailand ranked 1** place, of which around 75% of respondents reported faced age
discrimination while working. For older female warkers, in addition to age discrimination,
they also suffer from gender-base discrimination. The Kelly Services survey revealed
that gender is the second most often faced discrimination by job seekers and workers
and Thailand ranked 1% place at approximately 19%.

Exclusion from social security schemes -In Thailand, there are three main social security
schemes (SSSs) for the formal and informal workers. Two SSSs only target the working

age group so most older workers are excluded from the scheme due to their age and do

not benefit from these schemes.

Mandatory retirement age - For those working in the formal sector, many workers who
are still able and wish to continue to work are forced to stop working due to the
mandatory retirement age of 60 or as early as 55 in some businesses in the private
sector. According to the 2007 National Survey of Older Persons by the National Statistic
Office, 50% of older people wish to work.

Care and support

One important characteristic of population ageing in Thailand is the fastest growth of the
oldest old or those aged 80 and over, with an annual growth 5.38% compared to 0.66%
of the growth rate of those aged 60 and over. In 2000, the oldest old made up 9.8% of
the older population, this will increase to 12.4% and 23.6% in 2025 and 2050
respectively. This ageing of the older population has implications for care and support for



older people. Also, the older population is predominantly women and this predominance
tends to increase with age, for example 53.6% of older people in their sixties are female,
compared to 63.7% of the oldest old. This oldest old group, particularly women, are
more likely to suffer from non communicable diseases and need care and support for
active daily living. Therefore, care and support needs are rapidly on the increase.

Insufficient care and support - Though familial support in Thailand continues to be
strong, many older people who are poor, frail, dependent and need long-term care often
suffer from neglect. Living in the same household does not always guarantee sufficient
care and support. Poor households are under pressure to make end meet. Families do
not receive support to lessen their financial burden to be able to fulfill their expected role
as family caregivers. They are often forced by work or family circumstances to
unwillingly neglect their older parents.

Migration by rural young people to big cities to seek jobs is common and contributes to
increased risk of older people being neglected. However their work may be able to help
them provide more material support for their parents, and even emotional support via
mobile phones which support regular contact and are easily accessed even among older
people. But it is not sufficient and cannot replace care and support for older people’s
activities of daily living (ADL). It also puts pressure on the siblings who are left to care
for their older parents instead of the responsibilities being shared between siblings.

The Ministry of Social Development and Human Security has initiated a pilot programme
on community volunteers for older people, which is valued by those older people
receiving assistance and their families. It is hoped that it will be scaled up across the
country through local authorities. However, more efforts need to be done to realise its
aims, both in securing commitments from local authorities, and reaching out to other
sectors including civil society groups and the private sector.

2. Prohibition of discrimination on the basis of old age
a. Legislation explicitly forbidding discrimination on the basis of old age

Article 30 in the section on Equality in Part 2 of the Constitution of Kingdom of Thailand
B.E.2550 (2007) explicitly forbidding discrimination on the basis of age:

“All persons are equal before the law and shall enjoy equal protection under the law.
Men and women shall enjoy equal rights. Unjust discrimination against a person on the
ground of the difference in origin, race, language, sex, age, physical or health condition,
personal status, economic or social standing, religious belief, education, Constitutional
political views, shall not be permitted”

There is no specific anti-discrimination legislation, but the second National Plan on
Human Rights (2009-2013) comprises four key areas with 14 strategies and 43
methods, including “1. Prevent violation of human rights to create real equality, in
addition to Equality before the law; 2. Protect human rights in every target group to
abide by the human rights principles; 3.Develop laws and legal mechanisms, including
law enforcement to promote and protect human rights; 4. Build capacity of all network
organizations in every sector for the promotion and protection of human rights, for them
to be strong and ready for development toward international standards”. Vulnerable
groups including older people are not specifically highlighted in the strategies, only
mentioned once in Method 2.2.4 of Strategy 2.2.



b. Specific bodies which protect against age discrimination or are mandated to
protect and promote the rights of older persons

The National Human Rights Commission “is an independent organisation established
under the 1997 Constitution to proactively monitor and protect human rights”. Section
15 of the National Human Rights Commission Act B.E. 2542 (1999) describes the powers
and.duties of the Commission, which do not explicitly include promotion and protection
of the rights of vulnerable groups including older people. However, promoting and
protecting the rights of older people are included in the duties of one of the
Commission’s sub-committees.

The National Commission on the Elderly was set up in 2003 under the pursuance of the
Older Persons Act, chaired by the Prime Minister. The main functions of the Commission
are to develop policy and guidelines, monitor and evaluate the implementation of the
National Plan for Older Persons and oversee matters related to older persons. According
to the Older Persons Act 2003, Article 9 states that the Commission has the duty “to
determine policies and plans on the protection, promotion and supporting status and
roles and activities of older persons.”

Bureau of Empowerment for Older Persons under the Office of Welfare Promotion,
Protection and Empowerment of Vulnerable Groups of the Ministry of Social Development
and Human Security was established in pursuance of the 2002 Act on Modification of
Ministries and Divisions. It acts as a focal point on the population ageing in the country.
According to the Ministerial Rules, the Bureau’s main responsibilities are directly related
to protection and protection the rights of older persons “1) Propose frameworks of
promoting the capacity, protecting the right and providing social welfare to older persons
2) Develop measures, mechanisms and set up standards of the capacity and right
protection, social welfare provision for older persons and monitor the tasks to be done in
compliance with those set-up standards 3) Promote and interact with the right protection
networks, strengthen the elderly social role and social welfare consistent with the trends
of social change, obligations and agreements at both national and international levels 4)
Upgrade knowledge of right protection and welfare provision for older persons 5)
Interact or enhance tasks of other relevant or assigned agencies”.

The parliamentary Committee on Vulnerable Groups Affairs is one of the parliamentary
mechanisms that include promotion and protection of the rights of older persons and
“conducts investigations and studies to enhance the rights and welfare of children,
youths, women, older persons and people with disabilities”.

3. Specific national legislation, national policies, strategies and plans of action
adopted to ensure the equal enjoyment of rights by older persons

Human Rights Pledges to the Promotion and Protection of Human Rights of the Kingdom
of Thailand at Human Rights Council Election 2010 - Thailand was successful in
becoming a member of the Human Rights Council in 2010 and was elected as the
President of the Human Rights Council in the same year, which demonstrated trust and
confidence to the country’s policies and commitments on promoting and protection
human rights. However, in expressing its commitments and pledges on efforts at the
national, regional and international levels, it clearly failed to highlight the need for
promoting and protecting the rights of older persons.



"As a member of the Human Rights Council in the period 2010-2013,Thailand is

committed to advancing the cause of human rights at the national, regional and
international levels:

National level - “Strengthen the implementation of all human-rights related legislation
and policies and expedite the review and amendment process of various pieces of
legislation that contain elements of discrimination, particularly those concerned with the
rights of vulnerable groups such as the elimination of violence against women and

children, the equal status of persons with disabilities and the basic rights of marginalized
groups;”

Regional level - Strengthen its cooperation with neighboring countries to combat human
trafficking and human smuggling, particularly their impacts on vulnerable groups, and
continue to offer technical assistance in strengthening capacities of governments in the
region to promote and protect rights of persons with disabilities;"”

International level - “Continue to cooperate with all countries to promote and protect the
rights of women, the rights of the child, and the rights of persons with disabilities in
compliance with the relevant international instruments in the global arena.”

Older Persons Act 2003 - The Parliament passed the Act in 2003 and the provision of the
Act (Section 5) states that older persons shall be entitled to: “ 1) convenient and
expedient medical and public health services 2) education, religious activities and useful
information for older persons’ lives 3) appropriate occupation or occupational training 4)
self-development, participation in social activities and formation of groups and networks
5) facilities and safety in buildings, places, vehicles or other public services 6)
appropriate subsidies for public transport 7) exemption of entrance fees to
government’s facilities 8) assistance for older persons who are abused, exploited and
abandoned 9) advice and counseling services and assistance in taking action related to
legal and familial issues 10) accommodation, food, clothing as necessary 11) equitable
monthly old age allowance to all 12) financial assistance for funeral services.”

The Act has greatly contributed to improvement of older persons’ right to welfare and
social protection. However, Section 3 of the Act clearly states that only Thai national
older persons are eligible “Older persons mean persons ....and are of Thai nationality”. In
practice, older people need to present their identity card to prove their status, and many

older persons, particularly ethic minority groups, are deprived of their rights and
entitlements due to lack of this essential document.

In addition, the provision of the monthly old age allowance (11) in Section 5 of the Act
does not specify the level of benefit, which create uncertainty/ insecurity for older
persons as it depends on the mercy of the government to determine the benefit. As
discussed above, the current level of the monthly old age allowance is far below the
national poverty line.

Labour Protection Act (Nol.) B.E.2541 (1998) and Labour Protection Act (No2.) B.E.
2551 (2008) - Although more than a third of older people still participate in the labour
force, working age refers to those aged 15-59, so issues related to older workers are
often not adequately captured in labour legislations, policies and plans. Anti-age
discrimination was omitted from the Labour Protection Act. In Section 15 of Chapter 1,
General Provision, while it explicitly prohibits discrimination on the ground of gender,
discrimination on the ground of age was not mentioned: “The employer will treat male



and female employees equally in their employment, except where the nature and
conditions of the work does not or do not allow the employer to do so”. The Act also has
a separate chapter to specifically discuss rights and protection of child and female labour
(Chapter 3 and Chapter4), but fails to include older labour.

The Social Security Act, B.E. 2533 (1990), under the pursuance of this Act, social
security schemes to provide social protection for different groups of labour were
established. Section 33 of the Act covers employees in the formal private sector persons
employed in non-agricultural enterprises who are over 15 years of age and not more
than 60 years of age. The Section 39 aims to cover workers who were previously
covered by Section 33 and are willing to continue the insurance (e.g. newly self-
employed or retired persons). The Section 40 aims to cover informal economy workers
who are over 15 and not more than 60 years of age and who are not insured under the
SSA sections 33 or 39 may apply to be an insured person under section 40 of the Social
Security Act. An upper age limit is applied to the schemes under Section 33 and 40,
which means nearly all older workers cannot benefit from the social schemes.

National Health Security Act B.E.2545 (2002) - While Thai citizens including older people
have enjoyed benefits of the Universal Coverage of Health Care, costs of care and
support needs as a result of chronic illness or ageing are not covered under the universal
coverage scheme. This leaves many older people and their families in difficult situations
and dealing with increased costs related to care and support without assistance from the
state.

Section 3 of the Act stipulates that “Health service means medical and public health
services directly provided to a person aimed at promotive, preventive, and curative
cares, diagnosis, rehabilitation, and the Thai traditional and alternative medicine
pursuant to Medical Registration Law”, which has some room for provision of care and
support for older persons. However, in the same section, the Act also defines health
services expenses as “Any expense born by health services provided by a health care
unit as follows - 1) prevention and promotion services 2) diagnosis and investigation
services 3) ante-natal care 4) therapeutic items or services 5) drugs, biological, supplies,
appliances, and equipment 6) delivery 7) bed and board 8) new born care 9) ambulance
or transportation for patient 10) transportation for a disabled person 11) physical and
mental rehabilitation 12) physical and mental rehabilitation 13) other expenses
necessary for the health service as prescribed by the Board”. The definition of health
services is quite comprehensive, it specifically highlights care needs of some specific
vulnerable groups i.e. pregnant women, new born children and disabled people, but fails
to include old age care.

Contact details for further information:
e Name: Mr. Sawang Kaewkantha, Executive Director
e Organisation: Foundation for Older Persons’ Development

¢ Email: sawang@fopdev.or.th
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Introduction

Older men and women have the same rights as everyone else: we are all born equal

and this does not change as we grow older. Even so, older people’s rights are mostly
invisible under international law.

Despite the existence of the Universal Declaration of Human Rights," older people
are not recognised explicitly under the international human rights laws that legally
oblige governments to realise the rights of all people. Only one international
human rights convention (The International Convention on the Protection of the
Rights of All Migrant Workers and Members of their Families) mandates against
age discrimination. Commitments to the rights of older people exist, such as with
the Madrid International Plan of Action on Ageing (MIPAA). However, they are not
legally binding and therefore only impose a moral obligation on governments to
implement them.

A UN Convention on the Rights of Older Persons is necessary to ensure that
older women and men can realise their rights. With a new UN convention, and
the assistance of a Special Rapporteur, governments can have an explicit legal
framework, guidance and support that would enable them to ensure that older
people’s rights are realised in our increasingly ageing societies.

Demographic change is resulting in unprecedented numbers of older people
worldwide. Greater numbers of people will be affected directly by age discrimination
and ageism, thereby increasing pressures on governments and society as a whole to
respond. Strengthening older people’s human rights is the best single response.

While UN conventions are agreed by governments, support cannot be built without
the backing and advocacy of older people. Civil society organisations play a key role
in making this happen and in holding governments to account for the decisions they

make. This is why we need you to be involved.

of the neec
Pl?o.vid'e the argu -
o urage others to'tr

i

1 The Universal Declaration of Human Rights, established in 1948, is now recognised as customary law that is binding on every
country in the world. The UN has compiled translations of the Universal Declaration on Human Rights in over 300 languages
and dialects: www.ohchr.org/EN/UDHR/Pages/SearchByLang.aspx



Why is
demographic
ageing important?

Population ageing is one of humanity's greatest
triumphs. It is also one of our greatest
challenges and places increasing economic and
social demands on all countries.

Worldwide, the proportion of people aged 60
years and over is growing and will continue to
grow faster than any other age group due to
declining fertility and rising longevity.

The number of older people over 60 years is
expected to increase from about 600 million in
2000 to over 2 billion in 2050. This increase will
be greatest and the most rapid in developing
countries, where the number of older people

is expected to triple during the next 40 years.
By 2050, over 80 per cent of older people
worldwide will be living in developing countries.
At the same time, the number of ‘older old’
persons (here defined as 80 years and over) in
the developed world will reach unprecedented
levels.?

Older people need adequate income support
as they age, opportunities to engage in decent
employment should they wish to remain active,
and access to appropriate health and social
services, including long-term care. The higher
number of women living into very old age also
presents a major challenge for policy-makers.

The lack of policies to address these issues is
condemning millions of older people to a life

of poverty instead of recognising the active
economic and social contributions they can make
to their families, communities and society as a
whole.

2 Source: Population Division of the Department of Economic and Social
Affairs of the United Nations Secretariat, World Population Prospects: the
2008 Revision: httpi//esa.un.org/unpp

Putting older
people’s rights
into context

What are human rights?

Human rights are the rights people are entitled
to simply because they are human beings,
irrespective of age, citizenship, nationality, race,
ethnicity, language, gender, sexuality or abilities.
When these inherent rights are respected,
people are able to live with dignity and equality,
free from discrimination.

Human rights are universal, widely accepted
and central to our understanding of humanity.
The concept of human rights has developed
over time and has its origins in a wide range

of philosophical, moral, religious and political
traditions. There is no single historical
narrative charting the evolution of rights to the
understanding we have of them today. This is
what gives them their universal relevance.

What are older people’s rights?

The Universal Declaration on Human Rights
states in Article 1 that ‘all human beings are
born free and equal in dignity and rights’. This
equality does not change with age: older men
and women have the same rights as people
younger than themselves.

The rights of older people are embedded yet not
specific in international human rights conventions
on economic, social, civil, cultural and political
rights. Examples include the right to equal
protection before the law, the right to own
property, the right to education, the right to
work and the right to participate in government.

Some rights may have more relevance in older
age than at other times in life, e.g. the right

to social security in the form of a pension.
Sometimes a right that may have been respected
when someone is young may not be well
protected in older age, e.g. the right to access
appropriate health and social care services.



Why is it important to promote
and protect the rights of older
people?

Human rights change people’s lives. Protecting
older people’s rights will help to enable them
to lead dignified, secure lives, as equal members
of society.

Discrimination against any group in society is
unacceptable. With rapid population ageing,
the prevalence of age discrimination escalates
and so does the imperative to address the
fundamental causes of discrimination. Treating
older people with respect and on an equal basis
with younger people creates the conditions
that enable all people in society to participate
in and contribute to their own development. It
is important to remember that today’s younger
adults are tomorrow’s older people.

What is the connection between
ageism, age discrimination and
older people’s rights?

Ageism is the stereotyping of, prejudice against,
or discrimination against a person because of
their age. Age discrimination is when someone
is treated differently because of their age.
Ageism and age discrimination can result in
violations of older men’s and women’s rights.
They continue to be tolerated at all levels of
society: by individuals and institutions; through
local, provincial and national policies; as well as
in the business sector.

It is important to remember that older people
are not a homogenous group. Older men and
women age differently and the discrimination
that they experience is often multi-dimensional,
based not only on age but on other factors,
such as gender, ethnic origin, where they live,
disability, poverty, sexuality or literacy levels.

How are older people’s rights
violated?

The rights of older people are violated in a
number of different ways, including:

Older people’s right to freedom from
discrimination
Older men and women are often denied access

to services, jobs or treated without respect
because of their age and other factors such as
gender or disability.

Older people’s right to freedom from
violence

Older men and women are often subjected to
abuse including verbal, sexual, psychological
and financial abuse.

Older people’s right to social security
Many older people do not have financial
protection such as pensions and other forms
of social security. Lack of a secure minimum
income can make older people and their
families fall into poverty.

Older people’s right to health

Older people may not receive appropriate
health and social care because of their age.
Treatment can be denied and older people can
receive poor or insufficient service.

Older people’s right to work

Sometimes older people are deemed
‘unemployable’ because of their age — this is a
violation of a person’s rights in the workplace,
everyone has the right to free choice of
employment. Furthermore, older people may
also be forced to stop working because of
mandatory retirement ages.

Older people’s right to property and
inheritance rights

In many parts of the world, inheritance laws,
both statutory and customary, deny women of
all ages the right to own or inherit property
when their husband is deceased. Family
members often force widows off their land or
seize their property which is a violation of their
right to equality of ownership, management and
the disposition of property.



International
human rights
law

What is international human
rights law?

International human rights law provides a system
that codifies human rights and makes them
enforceable. It is primarily concerned with the
relationship between the state and the individual.
International human rights law is made up of a
number of treaties, usually called conventions

or covenants. These are known as ‘hard’ laws
because when a UN Member State ratifies a
treaty, the treaty becomes legally binding on
that member state. This means that the member
state has to revise its own laws in line with the
treaty and introduce policies and programmes

to implement the different parts of the treaty. A
member state is in violation of the treaty if it fails
to bring its laws in line with the treaty, or if the
articles in the treaty are contravened in anyway.

Each treaty has a monitoring system, usually in
the form of a committee of independent experts
called a ‘treaty body’. States that have ratified

a treaty report regularly to this committee on
its progress in implementing the said provisions.
The committee examines these reports and
makes recommendations on how the member
state can better implement the treaty. Most of
the committees can also examine and investigate
individual complaints of rights violations.

There is also a body of ‘soft’ law guiding the
treatment of older women and men, including
the UN Principles for Older Persons (1991)
and the Madrid International Plan of Action on
Ageing (MIPAA 2002). Although human rights
underpin the recommendations in these soft
laws, they are not legally binding. States are
under a moral rather than a legal obligation to
follow their recommendations. UN Member
States reporting on MIPAA in 2007 showed
inconsistent government commitment to the
implementation and review, and inconsistent
inclusion of older women and men in this
process.’

3 HelpAge International, Out of the Shadows, HelpAge International,
February 2008.

Is protection under existing
international and regional law
enough?

Older people’s rights are protected in a general
sense under existing international human rights
law. The Universal Declaration of Human
Rights applies to people of all ages. Both the
International Covenant on Civil and Political
Rights (ICCPR 1966) and the International
Covenant on Economic, Social and Cultural
Rights (ICESCR 1966) apply to every person
regardless of their age.

However, this general protection is not enough.
Apart from one exception (on migrant workers
and their families), international human rights
conventions do not recognise specifically that
age discrimination should not be allowed.
Regional human rights laws also do not

protect older people’s rights systematically or
comprehensively.

This lack of provision in human rights law

is known as a ‘normative gap’. There are a
number of normative gaps where aspects of

the lives of older people are not addressed
adequately by existing human rights law, for
example: international standards on rights within
community-based and long-term care settings for
both the caregiver and the person receiving care;
legal planning for older age; and the abolition

of mandatory retirement ages. Legal capacity

and equality before the law for older women
and men under guardianship also require urgent
attention.

In addition, standards that protect older
people’s rights are scattered throughout various
international and regional conventions. Bringing
the relevant provisions together in one text, as
was successfully done for the rights of women,
children and disabled people, would bring clarity
to both the nature of older people’s rights and
the responsibilities necessary to protect them.

Is existing international law being
used to protect older people’s
rights?

In practice, the rights of older men and women
are not being adequately addressed or protected
through the existing human rights system. This



is known as an ‘implementation gap’. Treaty
bodies monitoring human rights commitments
rarely ask questions about the rights of older
people and UN Member States rarely include
older people in their reports to the treaty
bodies. Older people also remain invisible in
the new Universal Periodic Review system,
where every UN Member State reports to
the Human Rights Council on its human rights
record.

The continued existence of age discrimination
and ageism in national laws, policies and
practice is a sign that governments have failed
to adequately incorporate older people’s rights
into their laws, budgets, programmes and
training for service delivery staff.

What political support is there for
older people’s rights?

Political support is growing for new human
rights mechanisms at the regional level. Latin
American States are actively working towards
developing a regional convention on the rights
of older people. The African Commission is
drafting a new protocol on the rights of older
people to the African Charter on Human and
Peoples’ Rights. The creation of a new human
rights body under the 2008 Association of
South East Asian Nations (ASEAN) Charter
may provide an opportunity for considering
older people’s rights in South East Asia.

There is growing debate about older women’s
and men’s rights within the UN system. The
Committee that monitors the implementation
of CEDAW (the Convention on the Elimination
of all forms of Discrimination Against VWomen)
has established a working group to draft a new
general recommendation on older women'’s
rights. This will provide guidance to member
states on how they can better protect older
women's rights and encourage more systematic
reporting. The Advisory Committee to the
Human Rights Council has taken up the rights
of older people as a priority issue and in 2010
will present practical recommendations on
how to better protect them. The Secretary
General is preparing a report on the rights

of older people for the 65th UN General
Assembly in 2010.

Why a convention -
what would it do?

Why do we need a Convention on
the Rights of Older Persons?

We need a UN Convention on the Rights of
Older Persons because:

Ageism and age discrimination are
unacceptable

As the world experiences rapid population
ageing, the pressures that result in age
discrimination are likely to intensify; so does
the imperative to address such discrimination.

Human rights change people’s lives
Protecting older people’s rights will help older
people to lead dignified, secure lives, as equal
members of society. Exercising these rights
enables older people to be treated with respect
on an equal basis with younger people.

Existing international and regional
human rights laws do not sufficiently
protect older people’s rights

The Universal Declaration of Human Rights
and the international rights conventions apply
to all persons regardless of age. However,
age is not listed explicitly as a reason why
someone should not be discriminated against.
There are a number of regional conventions
that protect the rights of older people, but not
systematically or comprehensively.

Human rights and development go hand
in hand

Respecting people’s rights results in better
development where respect, dignity and
having a say are recognised alongside material
security as important to people’s well-being.
Increased protection of the rights of older
men and women creates the conditions which
enable them to participate in and contribute
to their own development, as well as that of
those around them. In so doing, respecting and
protecting all people’s rights results in more
inclusive, equitable and sustainable societies.



Human rights provide standards for
service delivery

The private and voluntary sectors are
increasingly recognising the impact they have

on the ability of people to realise their human
rights. Many health and financial services are
provided by businesses and NGOs. Although

a convention would only be legally binding on
ratifying States, the private and voluntary sectors
also need standards for the provision of services
that respect older people’s rights.

What would a convention do?
Combat ageism and age discrimination

A convention would:

v/ help to reduce age discrimination and ageism;

v/ oblige ratifying states to adopt non-
discriminatory laws;

/ draw attention to the multiple discriminations
that older people experience;

v provide the basis for advocacy, public
awareness and education on the rights of
older people;

v/ strengthen societies’ responses to the
challenges of demographic change and
improve intergenerational solidarity.

Change people’s lives

A convention would:
7 help older people live lives of dignity;

v change the view of older people from
recipients of charity to individuals with
knowledge, power and experience. Increased
respect for older people will improve
relationships between different generations
and make societies more cohesive.

Clarify responsibilities

A convention would:

v provide the necessary, legally binding
protection of older people’s rights under
international law;

v provide clarity on what older people’s rights
are and the minimum standards and actions
necessary to protect them;

/ make visible the responsibilities of States and
other actors towards older people;

v complement and raise the profile of MIPAA
and the UN Principles for Older Persons;

/ strengthen the implementation of existing
international law by making the rights of older
people more explicit.

Improve accountability
A convention would:

v/ provide a reporting and accountability
mechanism for States’ actions towards older
people;

v/ provide a system of redress for the violation

of the rights of older people;

/ encourage ongoing dialogue among UN
Member States, civil society organisations,
NGOs, the private sector and older people
themselves, through the monitoring of its
implementation.

Guide policy-making
A convention would:

v/ provide a framework to guide policy decision-
making;

v encourage the collection of age-disaggregated
data to inform policy decisions;

v/ promote age-sensitive programmes;

7 help governments allocate resources more
fairly;

7 encourage greater development aid for

programmes benefiting older people ;

/ lead to the training of healthcare personnel,
employees, the judiciary and others involved
in older people’s issues;

/ guide the private sector in how it can protect
older people’s rights.



Why a Special
Rapporteur — what
would he or she do?

A Special Rapporteur is an expert designated
by the UN who examines and reports on either
thematic or geographical human rights issues

to the Human Rights Council. Existing Special
Rapporteurs rarely address the rights of older
people in their work.

A Special Rapporteur on the rights of older
people could advise and support UN Member
States on the better implementation of MIPAA
and eventually a new convention. He or she
could give visibility to the rights of older people
by examining and reporting on the nature and
extent of violations of older people’s rights and
making recommendations on how to better
protect them. He or she would also be able

to encourage existing rapporteurs to address
older people’s rights within their own specific
areas of concern.

What can
you do?

A UN Convention on the Rights of Older
Persons cannot be achieved without broad
public support in many countries. Non-
governmental organisations in every country
have an essential role in this process. Here
are some general suggestions of what NGOs
can do to promote a convention in their own
countries.

Begin by obtaining the commitment of your
organisation’s leadership to work towards the
realisation of a convention.

Translate key United Nations and other
documents, including this publication, into local
languages.

Gather evidence of discrimination, abuse,
neglect, or violence against older people to
support the need for a Convention in your
country.

Identify and utilise national and local academic
and civic resources, particularly for population
and socio-economic data regarding the
country’s older population. The UN Population
Division provides country and regional
demographic profiles at: http://esa.un.org/
unpp/index.asp. Other socio-economic data

can be accessed from the Population Division’s
homepage at: www.un.org/esa/population/
unpop.htm

Develop and implement a strategy to build
public support for a convention:

Reach out to other social groups (youth,
religious, unions, women, people with

a disability, etc.) to recognise social
interdependence and foster social solidarity.

Educate your membership, other NGOs,
media, and all levels of government on the
need for a convention.

Find and use a simple slogan or tag that
encourages the public to support your
campaign for a convention.

Form coalitions with other supporting
groups.
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Create a network for information sharing
among organisations and with the public.

Publicise a convention via the internet,
YouTube, blogs, interviews, letters to
newspaper editors and other media.

Identify opponents’ reasons for opposing a
convention and develop rebuttals.

Identify key focal points in government for older
people and other policy-making allies for older
people’s rights.

Call, write and meet with legislators and
administrative officials to advocate for a
convention.

Share developments in your country with other
organisations both within and outside your
country.

UN convention
bibliography

The following documents are an essential
reading list for anyone interested in thé
development of a new UN Convention on the
Rights of Older People.

addresses
resources

of the Office of the High
for HumanRights at:
Professionallnteres

Pages/Internatior

Official documents and UN
processes

The Universal Declaration of Human
Rights is available in more than 300 languages
and dialects at: www.ohchr.org/EN/UDHR/
Pages/Introduction.aspx

Brasilia Declaration, ‘Second Regional
Intergovernmental Conference on Ageing in
Latin America and the Caribbean: towards

a society for all ages and rights-based social
protection’, ECLAC UN, Brasilia, Brazil,

46 December 2007: www.eclac.org/celade/
brasilia2007 (English version available on
website).

Regional conference that included a commitment
to promoting the drafting of a convention on the
rights of older people within the framework of
the UN.

Brasilia Declaration ECLAC Follow-

up Meeting, Rio de Janeiro, Brazil,1 617
September 2008.

Summary report by Global Action on Ageing of
meeting to follow up on commitments made in
Brasilia in December 2007.



Brasilia Declaration ECLAC Second
Follow-up Meeting, Buenos Aires,
Argentina, 21-22 May 2009: www.globalaging.
orgfagingwatchfevents!regionals!eclac!
rioreport2008.htm

Summary report by ECLAC of second
meeting to follow up on Brasilia Declaration
commitments.

Report of the Expert Group Meeting:
‘Rights of Older Persons’, UN Department
of Economic and Social Affairs, Division for
Social Policy and Development, Programme on
Ageing, Bonn, Germany, 5-7 May 2009: www.
un.org/esa/socdev/ageing/documents/egm/
bonn09/report.pdf

Meeting convened in preparation for the report
of the UN Secretary-General to the 64th
session of the General Assembly.

Follow-up to the Second World
Assembly on Ageing: Report of the
Secretary General, UN General Assembly,
64th Session, A/64/127, 6 July 2009: www.
globalaging.orgfagingwatchiGA!SGreport64.pdf
Main focus of the report is the promotion

and protection of human rights as they

pertain to older people in the context of the
implementation of international legal and policy
instruments, as well as national action. Includes
recommendation for a new UN Convention on
the Rights of Older Persons.

The Toronto Declaration on the Global
Prevention of Elder Abuse, VWHO/INPEA,
2002: www.who.int/ageing/projects/elder_
abuse/alc_toronto_declaration_en.pdf

This declaration is a call for action aimed at the
prevention of elder abuse.

Analysis of current
international law

The Rights of Older People: International
Law, Human Rights Mechanisms and

the Case for New Normative Standards,
Lindsay Judge, International Symposium on the
Rights of Older People, London, January 2009.

International Longevity Center Advocacy
Paper for a Convention on the Rights

of Older Persons, prepared by the law firm
Schulte Roth & Zabel LLP for the International
Longevity Center, New York, june 2009.

‘What difference would a new convention
make to the lives of older people?’ Dr
Israel Doron, PhD and Mr Itai Apter, LLM,
International Symposium on the Rights of Older
People, London, January 2009.

Draft UN Declaration on the Rights

of Older Persons, prepared by the Allard

K. Lowenstein International Human Rights
Clinic, Yale Law School, with the International
Longevity Center, 3 June 2008.

Summary of laws and rights in
different countries

Summary of International Laws:

Vietnam, Brazil, United States, prepared
by the law firm Schulte Roth & Zabel LLP for
the International Longevity Center, June 2009.

Summary of International Laws: China,
India, European Union, Spain, Portugal,
South Africa, prepared by the law firm
Schulte Roth & Zabel LLP for the International
Longevity Center, June 2009. '

A Report on the Rights of Older People
in Latin America, Luz Barreto, International
Symposium on the Rights of Older People,
London, January 2009.

The Rights of Older People — African

perspectives, Jody Kollapan, International
Symposium on the Rights of Older People,

London, January 2009.

The Human Rights of Older People in the
United States and Canada, Tom Osborne
and Dan Furlong, International Symposium on
the Rights of Older People, London, January
2009.

The Rights of Older People in Asia, Niti
Saxena, International Symposium on the Rights
of Older People, London, January 2009.

The Protection of the Human Rights

of Older Persons in Europe: a legal
perspective, Geraldine Van Bueren,
International Symposium on the Rights of Older
People, London, January 2009.
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Contents

This submission looks at the following main elements of a new legal international
instrument to promote and respect the rights and dignity of older persons:

1. Objective

2. Purpose

3. General principles
4. General obligations

5. Key areas of rights

6. Implementation, monitoring and accountability mechanisms

1. Objective of a new legal international instrument

The key objective of a new legal instrument to promote and respect the rights and
dignity of older persons [hereafter the new instrument] would be to provide a
comprehensive and systematic framework for the protection and promotion of the
human rights of all older women and men.

To do this it must:

* Recognise that people face unique challenges and barriers to the full enjoyment
of their rights on the basis of old age.

¢ Prohibit discrimination on the basis of old age whilst allowing for special measures
or positive action to ensure equality in practice.

¢ Reaffirm that older people have rights on an equal basis with other people.

e Complement existing international human rights treaties and not dilute existing
standards in any way.

* Recognise the interdependence and indivisibility of all human rights.

* Express the content of each right as it specifically applies to older people and in
old age.
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* Articulate States Parties’ human rights obligations and legal duties to older
people.

e Outline measures that States Parties must take to respect, protect and fulfil the
human rights of older people.

e Identify areas of rights where special measures need to be made and where
protection must be reinforced so that older people can exercise their rights on an
equal basis with others.

+ Commit States Parties to the collection, disaggregation, analysis and
dissemination of data by age and sex, throughout life for all ages, up to and over
the age of 100.

e Provide for the establishment of national implementation bodies.

e Provide for the establishment of independent monitoring mechanisms at the
international and national levels, including individual complaints mechanisms.

¢ Recognise the importance of international co-operation, including international
development programmes, in the implementation of its provisions.

» Prohibit all reservations, and any statement that modifies the legal effect of the
treaty in its application to the State or removes supportive guarantees.

2. Purpose of a new legal international instrument

The purpose of a new instrument must be to promote, protect and ensure the full and
equal enjoyment of all human rights and fundamental freedoms by all older women and
men, and to promote respect for their inherent dignity.

In describing the purpose, in which situations, and to whom the new instrument applies,
it must:

« Recognise and provide for the fact that ageing is a natural and universal
experience.

* Recognise and provide for the fact that people experience old age and ageing
differently.

* Recognise that the social construction of old age and what it is to be an older
person can vary across different social, religious or cultural contexts.

* Recognise that as populations age, the social construction of old age and what it
is to be an older person will change and evolve.

* Recognise that ageism, namely negative attitudes towards and stereotyping of
older people and old age, is prevalent in all societies, is often based on social
constructions of old age, and results in prejudice, discrimination and the violation
of the rights of older people.

¢ Recognise that it is the legal, social, institutional and other barriers that older
people face that perpetuate discrimination and violation of their rights.
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3. General Principles

General principles underpinning a new instrument should include, but not necessarily be
limited to:

a)
b)
C)
d)
e)
f)

g)
h)
i)

Respect for the inherent dignity of all people, including older people
Non-discrimination

Independence

Autonomy

Full and effective participation and inclusion in society

Equality, including gender equality

Personal development

Intergenerational equity

A life course approach

4. General Obligations

A new instrument must articulate States Parties’ general human rights obligations,
including but not limited to:

Adopting all appropriate legislative, administrative and other measures for the
implementation of the rights recognized in the instrument.

Taking all appropriate measures, including legislation, to modify or abolish
existing laws, regulations, customs and practices that constitute discrimination
against older people based upon age, race, sex, disability, religion, political
opinion, language, national ethnic or indigenous origin, sexual orientation, socio-
economic position, marital status, or any other condition or status.

Taking into account the protection and promotion of the human rights of older
people in all policies and programmes.

Refraining from engaging in any act or practice that is inconsistent with the rights
contained in the instrument.

Ensuring that third parties, for example, private sector contractors, act in
conformity with the rights contained in the instrument,

Taking all appropriate measures to eliminate discrimination on the basis of old
age by any person, organization or private enterprise.

Undertaking or promoting research and development on ageing and on issues
particularly affecting older people, and to ensure data is collected, disaggregated,
analysed and disseminated for all ages up to and over 100.

Providing accessible, appropriate information to older people on their rights,
benefits and resources.

Taking all appropriate measures to ensure older people’s participation in society
and decision-making processes.

Developing policies and taking all appropriate measures, including awareness
campaigns, to combat ageist attitudes and promote intergenerational cooperation
and positive images of ageing, encourage the dignified and respectful treatment
of older people, and recognize and support the contributions of older people.
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5. Key areas of rights

Any new instrument must reaffirm and guarantee the rights that people have in old age
on an equal basis with others. It must articulate how each right specifically applies in the
context of old age and to an older person, and what measures States Parties need to
take to respect, protect and fulfil each right.

The following rights, inter alia, must be guaranteed in a new instrument:

Prohibition of discrimination on the basis of old age

Any new instrument must recognise that all people of any age are equal before and
under the law and are entitled without any discrimination to equal protection and equal
benefit of the law. It must prohibit and guarantee effective legal protection against all
forms of discrimination against older people in all aspects of their lives, including direct
discrimination, indirect discrimination, discrimination by association and discrimination
based on perception.

It must recognise that discrimination can be cumulative across the life course. This
accumulation of discrimination can have a serious impact in itself and can be further
exacerbated by additional discrimination on the basis of old age.

Any new instrument must guarantee effective legal protections against multiple
discrimination in old age i.e. when discrimination is based on two or more
characteristics, for example old age in combination with sex, disability, national ethnic,
minority or indigenous origin, marital and family status, literacy, sexual orientation and
gender identity, health status including living with dementia, migrant or refugee status,
socio-economic status, or any other condition or status. Any new instrument must
recognise and provide for the particular human rights challenges and multiple
discrimination that older women are subjected to.

Any new instrument must recognise particular contexts and situations where older
people, are particularly marginalised and subject to discrimination and violation of their
rights, including those where older people are subject to a higher degree of state control.
This includes, but is not limited to, older people in detention or prison, older people in
situations of emergency, humanitarian disaster, armed conflict or displacement and older
people in care facilities or receiving care at home.

Any new instrument must provide for special measures, reasonable accommodation and
positive action to ensure equality and non-discrimination of older people in practice.

Right to life

Any new instrument must reaffirm and guarantee the right to life* for older people,
recognising that the non-consensual, arbitrary or discriminatory denial or rationing of
health and other services, support or food and water to older people can be life
threatening and a violation of this right.

! International Covenant on Civil and Political Rights, Article 6
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Any new instrument should articulate how the right to life specifically applies to older
people and in old age, and commit States Parties to taking appropriate measures to
ensure, inter alia:

e prevention of the non-consensual, arbitrary or discriminatory denial or rationing
of health and other services, support or food and water to older people which
may be life threatening;

¢ regulation, monitoring and enforcement of standards of support services for
older people in long-term care settings or in prison.

Right to health

Any new instrument must reaffirm and guarantee the right of all older people to the right
to health? via a continuum of health service options which deliver appropriate primary,
secondary and tertiary healthcare integrated with a continuum of community and formal
and informal support services.

Any new instrument should articulate how the right to health specifically applies to older
people and in old age, and commit States Parties to taking appropriate measures to
ensure, inter alia;

* accessible, available, acceptable and affordable quality physical, mental and
cognitive health services, including access to essential drugs and controlled
medicines;

* (geriatric, dementia and palliative care training of healthcare workers;

¢ inclusion of older people in policies and programmes aimed at preventing,
diagnosing and treating infectious disease, including the areas of sexual health
and HIV and AIDS, that take into account underlying health conditions and drug
interactions;

* non-discriminatory allocation and prioritization of health resources;

* available, accessible and affordable palliative care services of good quality for
with incurable illnesses and their families;

* older people are offered choices, and can make decisions upon free consent, and
through advance planning, about pain relief, accepting or refusing treatment,
and location of death;

* multi-disciplinary strategies to prevent and provide redress for abuse within
health care settings;

¢ non-discrimination in availability and cost of health insurance as well as the
covered age-related chronic conditions;

¢ rehabilitation;

* special programmes tailored to the physical and mental health needs of older
women.

? International Covenant on Economic, Social and Cultural Rights, Article 12
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Right to support services for independent living and being included in the
community

Any new instrument must reaffirm and guarantee the rights of older people to support
services® for independent living and outline effective and appropriate measures
necessary to facilitate full enjoyment of this right, inter alia:

e support for independent living and full inclusion and participation in the
community;

e choice of, and access to, a range of options for where and with whom they live
which support their ability to live independently;

e support in decision making about their support services and the opportunity to
provide advance instructions;

e non-discriminatory access to health and continuing support services in the least
restrictive setting;

e health and continuing support services adapted to personal requirements and
sensitive to cultural, religious, gender, language and other factors;

* |aws, policies and procedures to protect older people from abuse and neglect;
e regulation and minimum standards for quality support services;

e complaint and redress mechanisms for older people to seek redress for practices
that restrict liberty and autonomy or in situations where violations occur;

e policies to address public and private financing of continuing support services;
e provision of palliative care by support service providers;
e respect for rights to privacy and respect for family and personal relationships in
design and delivery of support services;
e opportunities to participate in social and cultural activities;
inclusion in national and community disaster risk management policies;

provision of training, support, and respite to formal and informal support service
providers.

Freedom from torture or cruel, inhuman or degrading treatment or punishment

Any new instrument must reaffirm and guarantee older people this right* on an equal
basis with others, recognising that abuse and maltreatment of older people, including in
settings where they are detained or receive support, services or care, can reach the
threshold of torture, inhuman or degrading treatment.

Any new instrument should articulate how the right to freedom from torture or cruel,
inhuman or degrading treatment or punishment specifically applies to older people and
in old age, and commit States Parties to taking appropriate measures to ensure, inter
alia:

e policies and standards that protect older people, including older prisoners and
older people receiving support, services and care, from neglect and abuse and the
use of physical, chemical or environmental restraints unless necessary to prevent
imminent harm;

* See the Convention on the Rights of People with Disabilities, Article 19
“ International Covenant on Civil and Political Rights, Article 7
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® protection against unnecessary suffering due to failure to adequately treat pain
and other symptoms.

Freedom from violence and abuse

Any new instrument must reaffirm and guarantee the right of older people to be free of
all forms of physical or mental violence, injury or abuse, neglect or negligent treatment,
abandonment, mistreatment or exploitation, including financial exploitation, whether
perpetrated by people in a position of trust or by others.?

Any new instrument should articulate how the right to freedom from violence and abuse

specifically applies to older people and in old age, and commit States Parties to taking
appropriate measures to ensure, inter alia:

* the legal criminalisation of all forms of abuse and exploitation of older people;

* multi-sectoral policies to prevent all forms of abuse;

* investigation and where appropriate prosecution of all forms of violence and
abuse; .

* training of support service providers in how to recognise and respond to abuse
and exploitation of older people;

e training of health care workers, social workers and other professionals in how to
recognise and respond to abuse and exploitation of older people;

* awareness campaigns targeted at older people and the general public;

* legislation requiring the reporting of suspected abuse or neglect to a designated
agency;

* victim support services;

* regulatory frameworks for care, support and service provision to prevent and
respond to abuse, exploitation or neglect of residents;

 the elimination of harmful traditions practices that result in violence and abuse
including accusations of witchcraft and widow inheritance;

* research on causes, incidence, prevalence and prevention strategies.

Right to work

Any new instrument must reaffirm and guarantee older people’s right to work® on an
equal basis with others.

Any new instrument should articulate how the right to work specifically applies to older

people and in old age, and commit States Parties to taking appropriate measures to
ensure, inter alia:

* prohibition of discrimination on the basis of age in all matters of employment,
including recruitment, hiring, employment, continuance of employment, access to
public work schemes, career advancement, retirement policies and safe and
healthy working conditions;

* decent, just and favourable conditions of work, including equal opportunities and
equal remuneration for work of equal value, safe and healthy working conditions,
including protection from harassment, and the redress of grievances;

® See Convention on the Rights of the Child, Article 19
® International Covenant on Economic, Social and Cultural Rights, Articles 7 and 8
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* exercise of labour and trade union rights;

* access to general, technical and vocational training and guidance;

* promotion of employment opportunities in the labour market including assistance
in locating, obtaining, maintaining and returning to employment;

* promotion of opportunities for older people for self-employment and
entrepreneurship, including non-discrimination in access to micro-finance;

¢ appropriate and effective measures to protect the rights of older people working
in the informal sector;

* reasonable accommodation for older people in the workplace;

* policies to extend employability, such as flexible retirement, innovative work
arrangements, adaptive work environments and vocational training;

* protection from slavery, servitude, forced or compulsory labour.

Right to an adequate standard of living

Any new instrument must reaffirm and guarantee the right of older people to an
adequate standard of living’ for themselves and their families, including adequate food,
clothing and housing, and to the continuous improvement of living conditions.

Any new instrument should articulate how the right to an adequate standard of living
specifically applies to older people and in old age, and commit States Parties to taking
appropriate measures to ensure, inter alia:

= access to public housing, subsidy and land programmes which take into account
the specific requirements of older people, including those who are frail or caring
for younger family members of others;

» adequate housing in situations of crisis, displacement, emergencies and evictions;

e access to safe and sufficient water and to affordable public utility and sanitation
services;

* access to food that is adequate, available, accessible and nutritionally
appropriate;

* non-discriminatory access to policies, programmes and technologies providing
assets and support for food production;

» policies to enable older people on fixed incomes cope with food price volatility;

e access to poverty reduction and social protection programmes.

Right to social security

Any new instrument must reaffirm and guarantee the right of all older people to social
security®.

Any new instrument should articulate how the right to social security specifically applies
to older people and in old age, and commit States Parties to taking appropriate
measures to ensure, inter alia:

7 International Covenant on Economic, Social and Cultural Rights, Article 11
® International Covenant on Economic, Social and Cultural Rights, Article 9
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¢ the autonomous access of every older person to an adequate, guaranteed
minimum income in old age;

* autonomy to use the income from social security schemes unconditionally;

¢ the administration and monitoring of social security schemes in line with
international human rights standards;

* procedures for complaint and appeal;

* access to information about eligibly for schemes;

* support in application processes including for those without identity
documentation;

* equitable access for older women;

* safeguarding of pension funds.

Right to education

Any new instrument must reaffirm and guarantee the right of older people to education
on an equal basis with others?,

Any new instrument should articulate how the right to education specifically applies to

older people and in old age, and commit States Parties to taking appropriate measures
to ensure, inter alia:

¢ non-discriminatory access to opportunities for tertiary education, vocational
training and retraining, adult education, lifelong learning and skills training in
literacy, numeracy and technological competencies:

e recognition of the traditional and contemporary roles of older people as
repositories of knowledge, skills and culture;

» the intergenerational transmission of knowledge.

Right to property and inheritance

Any new instrument must reaffirm and guarantee older people’s right to own, dispose of
and inherit property and to participate in land reform without discrimination based on old
age, marital status, sex or status as a widow or widower1©.

Any new instrument should articulate how the right to property and inheritance

specifically applies to older people and in old age, and commit States Parties to taking
appropriate measures to ensure, inter alia:

e the inheritance and property ownership rights of older people;

+ the elimination of traditional widowhood practices which deprive older women of
property and inheritance rights;

* upon the death of a spouse the right of a widow or widower to equitable
inheritance of matrimonial property and to reside in the matrimonial home
including upon the event of remarriage;

¢ International Covenant on Economic, Social and Cultural Rights, Article 13
' Universal Declaration of Human Rights, Article 17
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e control of their own financial affairs and equitable access of older people to legal
and financial, including bank loans, mortgages and other forms of financial credit,
to ensure they are not arbitrarily deprived of their property.

Right to equal recognition before the law and legal capacity

Any new instrument must reaffirm and guarantee the legal capacity of older people in all
aspects of their lives'! .

It must also reaffirm and guarantee the right of older people to equal recognition before
the law and recognise that older people enjoy legal capacity on an equal basis with
others in all aspects of life including, inter alia, decisions about their health care, where
they reside, who they live with, whether they are economically active, the use and
control of their income and assets, and how they participate in family, social and civic
life.

Any new instrument should articulate how the right to recognition before the law and
legal capacity specifically applies to older people and in old age, and commit States
Parties to taking appropriate measures to ensure, inter alia:

e access to the support they may require in exercising their legal capacity, and
their right to choose this support;

e appropriate and effective safeguards in line with international human rights law to
prevent abuse in all measures relating to the exercise of legal capacity;

e measures related to legal capacity respect the rights, will and preferences of the
older person, are free of conflict of interest and undue influence, are proportional
and tailored to the person’s circumstances, are the least restrictive possible,
apply for the shortest time possible and are subject to regular review by a
competent, independent and impartial authority or judicial body;

« safeguards be proportional to the degree to which such measures affect the older
person’s rights and interests;

« effective access to justice including through special measures to prevent
unnecessary delay in the legal process;

« training on ageing and disability for those working in the administration of justice,
including the police and prison staff.

Rights to participation, association and the benefits of scientific progress

Any new instrument must reaffirm and guarantee older people’s right to fully participate
in political life and public affairs?, including their rights to vote, be elected and
participate in the formulation of policies that impact on their lives. It must also

! International Covenant on Civil and Political Rights, Articles 16 and 26. See also Articles 12 and 13 of the
Convention on the Rights of People with Disabilities
12 International Covenant on Civil and Political Rights, Article 25

10
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guarantee older people’s rights to association'® and participation in recreational and
cultural activities'*, and to enjoy the benefits of scientific progress®®.

Any new instrument should articulate how the rights to participation, association and the
benefits of scientific progress specifically apply to older people and in old age, and
commit States Parties to taking appropriate measures to ensure, inter alia:

e voting procedures, facilities and materials that are appropriate, accessible, and
easy to understand, and accommodate any special requirements of older voters;

e access to activities which facilitate active ageing and intergenerational
cooperation and address social exclusion for older people including those in rural
areas and those in long-term care;

» the formation by older people of organizations for all purposes including, inter
alia, political, public, cultural or religious.

Right to liberty and security of person

Any new instrument must reaffirm and guarantee older people’s right to liberty and
security of person®® and that they are not deprived of their liberty unlawfully or
arbitrarily, that any deprivation of liberty is in conformity with the law, and age shall in
no case justify a deprivation of liberty.

It must also guarantee that the rights of older people in detention, prison, or who are
deprived of their liberty though any process, are respected and guaranteed in
accordance with international human rights law.

Any new instrument should articulate how the right to liberty and security of person

specifically applies to older people and in old age, and commit States Parties to taking
appropriate measures to ensure, inter alia:

» effective access to justice for any older person deprived of their liberty including
through special measures to prevent unnecessary delay in the legal process;

* appropriate policies with regard to the built environment and facilities, programs
and activities, healthcare and preparation for release of older prisoners:

* training for those supervising or providing support services for older prisoners;

* older prisoners’ access to legal services;

e adjustment of disciplinary procedures to reflect the diminished culpability of older
prisoners with impaired cognitive capacity;

* non-discriminatory access to paid work opportunities and to programmes related
to early release;

* age-appropriate educational and recreational opportunities for older prisoners;

e provision of appropriate health care services for older prisoners;

* the safety of older prisoners who may be vulnerable to victimization;

e consideration of compassionate release for older prisoners in need of intensive
support services.

' International Covenant on Civil and Political Rights, Article 22

' International Covenant on Civil and Political Rights, Article 27 and International Covenant on Economic,
Social and Cultural Rights, Article 15

'3 International Covenant on Economic, Social and Cultural Rights, Article 15
*® International Covenant on Civil and Political Rights, Article 9

11
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Right to freedom of expression, opinion, and religion

Any new instrument must reaffirm and guarantee older people’s rights to, freedom of
expression and opinion *” and religion’®, including the freedom to seek, receive and
impart information and ideas on an equal basis with others and through all forms of
communication of their choice.

Any new instrument should articulate how the rights to freedom of expression
specifically applies to older people and in old age, and commit States Parties to taking
appropriate measures to ensure, inter alia:

« access to information about their legal rights and benefits, including through,
inter alia, awareness campaigns, the media, internet sites and national
associations or offices on ageing.

Right to privacy and family life

Any new instrument must reaffirm and guarantee older people’s right to respect for
privacy, home and family life, and correspondence'®, and to protection of the law against
arbitrary or unlawful interference with these rights. It must also recognise the evolving
concept of family to include such relationships as older people may choose, including
extended caregiving roles and grandparenthood.

Any new instrument should articulate how the right to respect for a private and family
life specifically applies to older people and in old age, and commit States Parties to
taking appropriate measures to ensure, inter alia:

« elimination of discrimination against older people, especially older women and
people of differing sexual orientation, in all matters relating to privacy, home,
communication, marriage and family;

e the right of a widow or widower to reside in the matrimonial home, even upon
remarriage, and be protected from unlawful interference in this regard;

« the autonomy and dignity of all older people in all settings where they
temporarily or permanently reside, including hospitals, rehabilitation centres and
long-term care facilities;

« provision of social services and financial support to older people responsible for
the care of grandchildren or other orphaned or vulnerable children;

« no arbitrary and unlawful interference with the rights of older people to choose
where they live and with whom,;

« grandparental access to grandchildren in the case of family breakdown;

e privacy of older people’s information and communications.

7 International Covenant on Civil and Political Rights, Article 19
18 |nternational Covenant on Civil and Political Rights, Article 18
9 International Covenant on Civil and Political Rights, Article 17

12
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Right to freedom of movement

Any new instrument must guarantee the rights of older people to liberty of movement,
to freedom to choose their residence and to a nationality?°.

Any new instrument should articulate how the right to freedom of movement specifically
applies to older people and in old age, and commit States Parties to taking appropriate
measures to ensure, inter alia:

the right to acquire and change a nationality and are not deprived of their
nationality arbitrarily;

freedom to leave or enter any country;

no deprivation, on the basis of their age, of older people’s ability to obtain,
possess and utilize documentation of their nationality or other documentation of
identification, or to utilize relevant processes such as immigration proceedings,
that may be needed to facilitate exercise of the right to liberty of movement.

Rights of older people in emergency contexts, including situations of armed
conflict and disasters

Any new instrument must guarantee the rights of older people in emergency contexts,
including situations of armed conflict and disasters?®.

Any new instrument should articulate how the human rights of older people apply in
emergency contexts, including situations of armed conflict and disasters, and commit
States Parties to taking appropriate measures to ensure, inter alia:

humanitarian responses are based on the principles of impartiality, neutrality,
independence and humanity;

humanitarian responses take into account the vulnerabilities of older people as
well as their leadership capacities in restructuring, resettlement, and peace and
reconciliation efforts as well as economic recovery and support to families;
identification of, and consultation with, older people to assess their needs and
capabilities as the basis of the design and delivery of appropriate humanitarian
responses;

access to appropriate and adequate essential services including assistance with
registration and documentation requirements, food and water, fuel, shelter,
opportunities for family reunification, transport, health care and nutrition support,
livelihood intervention strategies;

where appropriate, and based on assessment of older people’s needs, delivery of
services designed and adapted to address the specific concerns and vulnerabilities
of older people relating to their age, for example in health and nutrition
assistance;

access to information messages about the emergency, the changing security

situation, and the availability of humanitarian assistance and rights protection
services;

?® International Covenant on Civil and Political Rights, Article 12
1 See Convention on the Rights of Persons with Disabilities, Article 11

13
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¢ protection from risks that they face including, but not limited to, violence
(including sexual and gender-based violence), threats on their safety and
security, discrimination, neglect or deprivation, family separation, restriction on
their freedom of movement, loss or destruction of personal documentation,
interference or discrimination regarding the right to enjoy one’s house, land and
other property, and possessions; ’

e inclusion of older people into all stages of national disaster preparedness plans
including accessible information in early warning systems, mobility and transport
during evacuations, appropriate and accessible shelter that provides privacy and
safety, sufficient stocks of essential medicines and assistive devices, and training
of health care workers.

6. Implementation, monitoring and accountability mechanisms

To be effective a new instrument must provide for the establishment of strong
implementation, monitoring and accountability mechanisms at both the international and
national level.

Disaggregated data is central to exposing patterns of discrimination, effective
implementation and monitoring. To this end a new instrument must create obligations on
State Parties to the collection, disaggregation, analysis and dissemination of data by age
and sex, all ages up to and over 100 years in 5-year periods.

In terms of implementation at the national level, a new instrument should provide for
the establishment of a co-ordinating mechanism within government with responsibility to
implement the provisions of the instrument in ratifying countries.

The instrument should recognise the importance of international co-operation, including
through international development programmes, in the implementation of it provisions.

In terms of monitoring, the instrument should provide for the establishment of
independent national monitoring bodies in each country that ratifies it. Civil society, in
particular older people, should be involved and participate fully in these monitoring
bodies.

With regard to strengthening accountability, individuals should be afforded access to
enforceable individual complaint mechanisms at the national level.

At the international level, a new instrument should create an independent treaty body to
monitor States Parties on national implementation, receive periodic reports, receive
individual complaints and make recommendations on compliance with provisions within
the instrument. Provision for such an international monitoring body must take into
account the outcomes of the on-going review of the treaty body system and incorporate
those recommendations that arise from that process to strengthen its effectiveness.

A new instrument should be open to signature and ratification and/or accession by
regional integration bodies.

For further information: Bridget Sleap, Senior Rights Policy Adviser, HelpAge International bsleap@helpage.org

14



R






