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À≈—°°“√·≈–‡Àµÿº≈
�‘∑∏‘¡πÿ…¬™π¡’Õ¬Ÿà¥â«¬°—πÀ≈“¬·ßà¡ÿ¡ „π·µà≈–·ßà¡ÿ¡¬—ß

ª√–°Õ∫‰ª¥â«¬¡‘µ‘∑’Ë°«â“ß·≈–≈÷° À≈—°�‘∑∏‘¡πÿ…¬™π„π‡√◊ËÕßµà“ßÊ
Õ“®∑—∫´âÕπ°—πÕ¬Ÿà∫“ß�à«π ∑—Èßπ’È ¢÷ÈπÕ¬Ÿà°—∫«à“®–¡Õßµ√ß∑’Ë�à«π„¥
πÕ°®“°π’È ‡¡◊ËÕ‡°‘¥°√≥’ªí≠À“¡’ºŸâ∂Ÿ°°√–∑”∑’Ë‡¢â“¢à“¬∂Ÿ°≈–‡¡‘¥�‘∑∏‘
¡πÿ…¬™π ∫ÿ§§≈ºŸâ∂Ÿ°°√–∑”π—ÈπÕ“®∂Ÿ°≈–‡¡‘¥�‘∑∏‘¡πÿ…¬™π„π
À≈“¬Ê ¥â“πªπ°—πÕ¬Ÿà„π‡√◊ËÕß∑’Ëæ—≤π“¡“®“°‡Àµÿ‡æ’¬ß‡Àµÿ‡¥’¬« ‰¡à«à“
®–‡ªìπ‡√◊ËÕß¢Õß»—°¥‘Ï»√’·Ààß§«“¡‡ªìπ¡πÿ…¬å �‘∑∏‘„π°“√Õ¬Ÿà„π
�‘Ëß·«¥≈âÕ¡∑’Ë¥’ �‘∑∏‘„π°“√‡≈◊Õ°·≈–°”Àπ¥™’«‘µµπ‡Õß ¥—ß‡™àπ°√≥’
∑’Ë¥‘π∑”°‘π¢Õß™“«∫â“π´÷Ëß∂Ÿ°πÈ”∑à«¡‡æ√“–‚§√ß°“√‡¢◊ËÕπ‡°Á∫πÈ”∑’Ë‡°‘¥¢÷Èπ
‚¥¬ΩÉ“Ωóπ§«“¡¬‘π¬Õ¡¢Õßµπ ®πºŸâ‰¥â√—∫§«“¡‡�’¬À“¬∫“ß√“¬µâÕß
√âÕß‡√’¬πµàÕÀπà«¬ß“πµà“ßÊ ∑’Ë‡°’Ë¬«¢âÕß‡ªìπ‡«≈“À≈“¬�‘∫ªï·µà‰¡à‰¥â
√—∫°“√‡À≈’¬«·≈ „π∑’Ë�ÿ¥™“«∫â“π∫“ß√“¬Õ“®‰¥â√—∫·§à°“√·°â‰¢ ·µà
¢“¥°“√‡¬’¬«¬“§«“¡‡�’¬À“¬∑’Ë‡ªìπ∏√√¡ „π¢≥–∑’Ë™“«∫â“π∫“ß√“¬
µâÕßµ°Õ¬Ÿà„π�¿“æ®”¬Õ¡ °≈“¬‡ªìπ™“«π“∑’Ë‰√âπ“ µâÕßÀ“°‘π‡ªìπ§π
√—∫„™â �¿“æ‡™àππ’È∑”„Àâ¥Ÿ‡�¡◊Õπ«à“»—°¥‘Ï»√’¢Õß§«“¡‡ªìπ¡πÿ…¬å¢Õß
æ«°‡¢“‰¡à¡’À√◊Õ¡’πâÕ¬°«à“§π∑’ËÕ¬Ÿà„°≈â»Ÿπ¬å°≈“ßÕ”π“®·≈–§«“¡‡®√‘≠
·≈–µâÕßµ°Õ¬Ÿà„π�¿“æ‰√â∑“ß‡≈◊Õ° „π¢≥–∑’Ë‰¡à�“¡“√∂‡¢â“∂÷ß
°√–∫«π°“√¬ÿµ‘∏√√¡‡æ◊ËÕª°ªÑÕß�‘∑∏‘¢Õßµπ∑’Ë∂Ÿ°≈–‡¡‘¥‰ªµ—Èß·µà·√°
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§«“¡∑—∫ ấÕπ¢Õß·ßà¡ÿ¡·≈–¡‘µ‘∑—ÈßÀ≈“¬¢ÕßÀ≈—°�‘∑∏‘¡πÿ…¬™π
¥—ß°≈à“«‰¡àπà“®–°àÕ„Àâ‡°‘¥ªí≠À“„π∑“ßªØ‘∫—µ‘·≈–�àßº≈‡�’¬µàÕ
ºŸâ√âÕß‡√’¬π„Àâ§ÿâ¡§√Õß�‘∑∏‘·µàÕ¬à“ß„¥ ‡æ√“–Àπà«¬ß“π∑’Ë¡’Àπâ“∑’Ë
æ‘∑—°…å�‘∑∏‘¡πÿ…¬™π¬àÕ¡µâÕß∑”Àπâ“∑’Ëµ“¡∫∑∫“∑„Àâ�¡∫Ÿ√≥åÕ¬Ÿà·≈â«
·¡â«à“‡√◊ËÕß∑’Ë‰¥â√—∫°“√√âÕß‡√’¬π®–‡°’Ë¬«°—∫�‘∑∏‘¡πÿ…¬™π∑’Ë‡πâπ≈ß‰ª
„π≈—°…≥–„¥°Áµ“¡ Õ¬à“ß‰√°Á¥’ °“√∑’Ë�“¡“√∂·¬°·¬–¡ÿ¡¡Õß·≈–
¡‘µ‘µà“ßÊ ¢Õß�‘∑∏‘¡πÿ…¬™π„Àâ‡ÀÁπ§«“¡·µ°µà“ß‰¥âÕ¬à“ß≈–‡Õ’¬¥
¬àÕ¡°àÕ„Àâ‡°‘¥ª√–‚¬™πå∑—Èß„π·ßà«‘™“°“√·≈–„π∑“ßªØ‘∫—µ‘ ‚¥¬‡©æ“–
Õ¬à“ß¬‘Ëß‡¡◊ËÕ√–∫∫°“√∑”ß“π¢Õß�—ß§¡�¡—¬„À¡àπ’È‡πâπ�√â“ß�“¢“§«“¡
‡™’Ë¬«™“≠‡©æ“–∑“ß À≈—°°“√À√◊Õ·π«§‘¥∑’Ë�“¡“√∂«“ßÀ≈—°∑ƒ…Æ’
‰¥âÕ¬à“ß™—¥‡®π ¬àÕ¡�“¡“√∂�àßº≈„Àâ°“√ªØ‘∫—µ‘ß“π§≈àÕßµ—«·≈–
‡ªìπ√–∫∫¡“°¢÷Èπ ¥—ßÀ≈—°§‘¥∑’Ë«à“�‘Ëß∑’Ëπ”‰ª„™âªØ‘∫—µ‘ß“π®√‘ß‰¥âÕ¬à“ß
®√‘ß®—ß ≈â«π¡’∑’Ë¡“®“°∑ƒ…Æ’∑’Ë§‘¥‰«âÕ¬à“ß¥’¡“°àÕπ (Nothing is more
practical than a good theory.)

«—µ∂ÿª√–�ß§å
§≥–°√√¡°“√�‘∑∏‘¡πÿ…¬™π·Ààß™“µ‘ª√–°Õ∫¥â«¬§≥–

Õπÿ°√√¡°“√¥â“π°ÆÀ¡“¬·≈–°√–∫«π°“√¬ÿµ‘∏√√¡ §≥–Õπÿ°√√¡°“√
¥â“π�—ß§¡ ·≈–§≥–Õπÿ°√√¡°“√¥â“π∞“π∑√—æ¬“°√ Õß§åª√–°Õ∫
¢Õß·µà≈–§≥–Õπÿ°√√¡°“√Õ“®ª√–°Õ∫¥â«¬∫ÿ§≈“°√∑’Ë¡’æ◊Èπ∞“π
∑“ß‡»√…∞»“�µ√å √—∞»“�µ√å �—ß§¡»“�µ√å π‘µ‘»“�µ√å √«¡∑—ÈßºŸâ¡’
ª√–�∫°“√≥å§«“¡√Ÿâ‡πâπ‡©æ“–µ“¡·µà≈–·¢πßÕ’°�à«πÀπ÷Ëß ¥—ßπ—Èπ
„π√–¥—∫§≥–°√√¡°“√�‘∑∏‘¡πÿ…¬™π·Ààß™“µ‘ °√Õ∫·≈–·π«§‘¥
∑’Ë‡À¡“–�¡„π°“√®—¥�√√„Àâ‡√◊ËÕß√âÕß‡√’¬π·µà≈–‡√◊ËÕß‡¢â“�Ÿà°“√æ‘®“√≥“
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¢Õß§≥–Õπÿ°√√¡°“√·µà≈–�“¢“ ¬àÕ¡∑”„Àâ°“√ªØ‘∫—µ‘Àπâ“∑’Ë¢Õß
§≥–°√√¡°“√�‘∑∏‘¡πÿ…¬™π‚¥¬√«¡¡’ª√–�‘∑∏‘¿“æ‡µÁ¡∑’Ë ·≈–„π
√–¥—∫§≥–Õπÿ°√√¡°“√ °√Õ∫·≈–·π«§‘¥∑’Ë™—¥‡®π¬àÕ¡‡ªìπª√–‚¬™πå
µàÕ°“√«‘‡§√“–Àå·≈–æ‘®“√≥“‡√◊ËÕß√âÕß‡√’¬π‰¥âÕ¬à“ßµ√ßª√–‡¥Áπ ·≈–
¬—ß‡ªìπª√–‚¬™πåµàÕ°“√Õ∏‘∫“¬º≈°“√æ‘®“√≥“„Àâ·°àºŸâ√âÕß‡√’¬π‰¥â
Õ¬à“ß‡¢â“„®ßà“¬Õ’°¥â«¬

ß“π»÷°…“«‘‡§√“–Àå™‘Èππ’È æ‘®“√≥“∂÷ß�‘∑∏‘¡πÿ…¬™π∑’Ë‡°’Ë¬«°—∫
�‘Ëß·«¥≈âÕ¡‡ªìπæ◊Èπ∞“π ‚¥¬¡Õß«à“°“√·∫àß§≥–Õπÿ°√√¡°“√¥â“π
æ≈—ßß“π·≈–Õÿµ�“À°√√¡ ‡ªìπ°“√·∫àßÕ—π‡π◊ËÕß®“°°‘®°√√¡‡æ◊ËÕ°“√
æ—≤π“‡»√…∞°‘®·≈–Õÿµ�“À°√√¡‡ªìπ�“‡ÀµÿÀ≈—°�“‡ÀµÿÀπ÷Ëß∑’Ë
‡°’Ë¬«¢âÕß·≈–Õ“®°√–∑∫°√–‡∑◊ÕπµàÕ�‘∑∏‘¡πÿ…¬™π∑’Ë ‡°’Ë¬«°—∫
�‘Ëß·«¥≈âÕ¡ ¥—ßπ—Èπ ß“π™‘Èππ’È®÷ß¡ÿàß«‘‡§√“–Àå‡æ◊ËÕ‡æ‘Ë¡§«“¡‡¢â“„®
„π§«“¡¡’Õ¬Ÿà¢Õßµ—«�‘∑∏‘¥—ß°≈à“« «à“¡’‡Õ°≈—°…≥å·≈–�¿“æ∫—ß§—∫
Õ¬à“ß‰√∫â“ß ‚¥¬®–‡°’Ë¬«¢âÕß°—∫‡√◊ËÕß∑“ß¥â“πæ≈—ßß“π Õÿµ�“À°√√¡
°Á‡æ’¬ß¥â«¬‡Àµÿ∑’Ë ‡ªìπ°‘®°√√¡¢Õß¡πÿ…¬å∫“ßª√–°“√∑’ËÕ“®�àß
º≈°√–∑∫µàÕ�‘∑∏‘¡πÿ…¬™π¥â“π�‘Ëß·«¥≈âÕ¡ À“°ª√“»®“°π‚¬∫“¬
°ÆÀ¡“¬ ·≈–¡“µ√°“√∑“ß°“√∫√‘À“√ª°§√Õß·≈–∑“ß�—ß§¡∑’Ë‡ªìπ∏√√¡

„πß“π‡¢’¬π™‘Èππ’È ‡¡◊ËÕ°≈à“«∂÷ß�‘∑∏‘¡πÿ…¬™π¥â“π�‘Ëß·«¥≈âÕ¡
ºŸâ‡¢’¬πÀ¡“¬∂÷ß§«“¡À¡“¬Õ¬à“ß°«â“ß∑’Ë√«¡‡Õ“�‘∑∏‘¡πÿ…¬™π¢—Èπæ◊Èπ∞“π
‡™àπ �‘∑∏‘„π°“√¥”√ß™’«‘µ ∑’Ë�“¡“√∂ºŸ°‚¬ß∑“ß§«“¡§‘¥‰ª�Ÿà°“√√—°…“
§ÿ≥¿“æ�‘Ëß·«¥≈âÕ¡‰¥â ·µà‡¡◊ËÕ„¥∑’Ë°≈à“«∂÷ß ç�‘∑∏‘¡πÿ…¬™π„π
�‘Ëß·«¥≈âÕ¡é ®–À¡“¬∂÷ßæ—≤π“°“√∑“ß·π«§‘¥‡°’Ë¬«°—∫�‘∑∏‘¡πÿ…¬™π
™π‘¥„À¡à∑’Ë‡®“–®ß«à“¡πÿ…¬å¡’�‘∑∏‘„π�‘Ëß·«¥≈âÕ¡∑’Ë¥’‚¥¬µ√ß



12

º≈°“√»÷°…“
1. �‘∑∏‘¡πÿ…¬™π°—∫�‘Ëß·«¥≈âÕ¡

1.1 æ—≤π“°“√∑“ß§«“¡§‘¥‡°’Ë¬«°—∫�‘∑∏‘¡πÿ…¬™π¥â“π
�‘Ëß·«¥≈âÕ¡„π‡«∑’�‘∑∏‘¡πÿ…¬™π„π√–¥—∫�“°≈

§«“¡À¡“¬∑’Ëæ◊Èπ∞“π∑’Ë�ÿ¥¢Õß�‘∑∏‘¡πÿ…¬™π§◊Õ �‘∑∏‘µà“ßÊ
∑’Ëµ‘¥µ—«‡ªìπÀπ÷Ëß‡¥’¬«°—∫§«“¡‡ªìπ¡πÿ…¬å ´÷ËßÀ¡“¬∂÷ß§«“¡‡ªìπÕ¬Ÿà
‡¬’Ë¬ß¡πÿ…¬å∑’Ë¥’°«à“�—µ«åµâÕßÕ“»—¬�‘Ëß„¥∫â“ß �‘∑∏‘¡πÿ…¬™π®÷ßÀ¡“¬∂÷ß
§«“¡™Õ∫∏√√¡∑’Ë¡πÿ…¬å∑ÿ°§πæ÷ß¡’æ÷ß‰¥â‡æ◊ËÕ�“¡“√∂¥”√ß™’«‘µÕ¬Ÿà‰¥â
Õ¬à“ß¡’»—°¥‘Ï»√’¢Õß§«“¡‡ªìπ§π ‚¥¬‰¡à�”§—≠«à“§π§ππ—Èπ®–‡ªìπ„§√
¡’‡™◊ÈÕ�“¬ ∞“π– ‡ºà“æ—π∏ÿå �’º‘« ¿“…“ »“�π“ §«“¡§‘¥ §«“¡‡™◊ËÕ
·∫∫„¥°Áµ“¡

°“√√—∫√Õß�‘∑∏‘¡πÿ…¬™πæ◊Èπ∞“π¥—ß°≈à“«‡ªìπ‰ª‚¥¬°ÆÀ¡“¬
√–À«à“ßª√–‡∑»1 ‚¥¬¡’°“√∂°‡∂’¬ß°—π„π∑“ß«‘™“°“√‡°’Ë¬«°—∫§«“¡À¡“¬
∑’Ë‡®“–®ß™—¥‡®π·≈–‡ªìπ√Ÿª∏√√¡¢Õß�‘∑∏‘¡πÿ…¬™π∑’Ë‡ªìπ�“°≈Õ¬Ÿà¡“°
æÕ�¡§«√ ®π∂÷ß¢π“¥π—°«‘™“°“√∫“ß∑à“π√–∫ÿ«à“°“√æ‘®“√≥“„Àâ‡ªìπ
¢âÕ¬ÿµ‘«à“�‘Ëß„¥§◊Õ�‘∑∏‘¡πÿ…¬™π¢÷ÈπÕ¬ŸàÕ¬à“ß¡“°°—∫°“√√—∫√Õß‚¥¬
�¡—™™“„À≠à·Ààß�Àª√–™“™“µ‘2 Õ¬à“ß‰√°Áµ“¡ �Àª√–™“™“µ‘æ¬“¬“¡

1 À¡“¬√«¡∂÷ß�π∏‘�—≠≠“ °ÆÀ¡“¬√–À«à“ßª√–‡∑»„π√Ÿª®“√’µª√–‡æ≥’ ·≈–À≈—°°ÆÀ¡“¬∑—Ë«‰ª
∑—Èßπ’È µ“¡À≈—°«‘™“«à“¥â«¬°ÆÀ¡“¬√–À«à“ßª√–‡∑»π—Ëπ‡Õß soft law, hard law
2 Richard B. Bilder, Rethinking International Human Rights: Some Basic
Questions, 2 HUM. RTS. J. 557, 559, (1969), Jack Donnelly, Universal Human
Rights in Theory and Practice 143-144 (1984), Õâ“ß„π Jennifer A Downs, A Healthy
and Ecological Balanced Environment: An Argument for A Third Generation
Rights, 3 DUKE J. COMP. & INTûL L. 351, 353.
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æ≈—ßß“π∑“ß≈¡ (æ≈—ßß“π∑“ß‡≈◊Õ°)
∑’Ë¡“ «“√�“√ π‚¬∫“¬æ≈—ßß“π ©∫—∫∑’Ë 71 ¡°√“§¡ - ¡’π“§¡ 2549 Àπâ“ 53
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π”‡�πÕª√—™≠“∑“ß§«“¡§‘¥„π‡√◊ËÕß§«“¡¡’Õ¬Ÿà·Ààß�‘∑∏‘¡πÿ…¬™π«à“
µà“ß®“°§«“¡¡’Õ¬Ÿà¢Õß�‘∑∏‘µ“¡°ÆÀ¡“¬∑—Ë«‰ªµ√ß∑’Ë�‘∑∏‘¡πÿ…¬™π
¢—Èπæ◊Èπ∞“ππ—Èπ‰¡à‰¥âÕ“»—¬°ÆÀ¡“¬∫—≠≠—µ‘°”Àπ¥√—∫√Õß«à“¡πÿ…¬å·µà≈–
§π¡’�‘∑∏‘‡™àπ‰√3 ‡æ√“–∂◊Õ«à“�‘∑∏‘·Ààß§«“¡‡ªìπ§ππ—Èπ¡’Õ¬Ÿà‡Õß
Õ¬Ÿà·≈â« ‡æ’¬ß·µà®”‡ªìπµâÕß¡’°“√°”Àπ¥‡ªìπ°ÆÀ¡“¬√–À«à“ßª√–‡∑»
„Àâ‡ªìπÀπâ“∑’Ë¢Õß√—∞ºŸâ¡’Õ”π“®ª°§√Õß‡Àπ◊ÕºŸâ§π«à“µâÕß‡§“√æ �àß‡�√‘¡
�‘∑∏‘¡πÿ…¬™π ·≈–≈–‡«âπ°“√°√–∑”∑’Ë‡ªìπ°“√≈–‡¡‘¥�‘∑∏‘·Ààß§«“¡
‡ªìπ§π∑’Ëµ‘¥µ—«∑ÿ°§πÕ¬Ÿà¥—ß°≈à“«

®“°®ÿ¥‡√‘Ë¡µâπ‡¡◊ËÕ«—π∑’Ë 10 ∏—π«“§¡ 1948 ∑’ËªØ‘≠≠“�“°≈
«à“¥â«¬�‘∑∏‘¡πÿ…¬™π∂◊Õ°”‡π‘¥¢÷Èπ µàÕ¡“„πªï §.». 1966 �Àª√–™“™“µ‘
ª√–�∫§«“¡�”‡√Á®„π°“√æ—≤π“À≈—°°“√∑’Ë∫√√®ÿ‰«â„πªØ‘≠≠“�“°≈
¥—ß°≈à“«∑’Ë„π∑“ß«‘™“°“√°ÆÀ¡“¬√–À«à“ßª√–‡∑»Õ“®∂◊Õ«à“ ≥ ‡«≈“π—Èπ
¡’∞“π–‡ªìπ‡æ’¬ß soft law ‡∑à“π—Èπ4 „Àâ¡’�¿“æ¢Õß∫√√∑—¥∞“π∑“ß
§«“¡§‘¥·≈–·π«ªØ‘∫—µ‘‡√◊ËÕ¬¡“ ®π„π∑’Ë�ÿ¥‰¥âæ—≤π“µàÕ¬Õ¥ÕÕ°¡“‡ªìπ

3 Õ¬à“ß‰√°Áµ“¡ π—°«‘™“°“√∫“ß∑à“π‡ÀÁπ«à“§«“¡»—°¥‘Ï�‘∑∏‘¢Õß�‘∑∏‘¡πÿ…¬™π ‚¥¬‡©æ“–�‘∑∏‘
¡πÿ…¬™π„π√ÿàπÀ≈—ßÕ¬à“ß�‘∑∏‘∑“ß‡»√…∞°‘® �—ß§¡ ·≈–«—≤π∏√√¡ ®–¡’Õ¬Ÿà®√‘ßÀ√◊Õ‰¡àπ—Èπ
¢÷ÈπÕ¬Ÿà°—∫°“√ª√–°“»√—∫√Õß‚¥¬�¡—™™“„À≠à·Ààß�Àª√–™“™“µ‘Õ¬à“ß¡“° (Dinah Shelton,
Human Rights, Environmental Rights, and the Right To Environment, 28 STAN.
J. INTûL L. 103,122.)
4 ‡¡◊ËÕÀ≈—°°“√¥—ß°≈à“«‰¥â√—∫°“√‡§“√æ¡“‡ªìπ‡«≈“π¡π“π®π∂÷ßªí®®ÿ∫—π ¬àÕ¡∑”„ÀâªØ‘≠≠“
�“°≈π’È¡’∞“π–‡ªìπ°ÆÀ¡“¬®“√’µª√–‡æ≥’‰ª„π∑’Ë�ÿ¥ ∑—Èßπ’È æ—≤π“°“√¢ÕßÀ≈—°°ÆÀ¡“¬√–À«à“ß
ª√–‡∑»„π√Ÿª°ÆÀ¡“¬®“√’µª√–‡æ≥’π—Èπ¢÷ÈπÕ¬Ÿà°—∫°“√¬Õ¡√—∫„πÀ≈“¬√Ÿª·∫∫¥â«¬°—π µ—Èß·µà
°“√ªØ‘∫—µ‘¢Õß√—∞µà“ßÊ °“√°≈à“«√—∫√Õß„π‡«∑’°“√ª√–™ÿ¡√–À«à“ßª√–‡∑»∑’Ë�”§—≠ µ≈Õ¥®π
°“√°≈à“«∂÷ß ‡¢’¬π∂÷ß‚¥¬π—°°ÆÀ¡“¬√–À«à“ßª√–‡∑» ·µà∑—Èßπ’È �‘Ëß∑’Ë®–∂◊ÕªØ‘∫—µ‘ ¬Õ¡√—∫
°—π«à“‡ªìπ°ÆÀ¡“¬®“√’µª√–‡æ≥’‰¥âπ—Èπ µâÕß‡ªìπ�‘Ëß∑’Ë¡’√Ÿª∏√√¡™—¥‡®πæÕ∑’Ë®–∫Õ°‰¥â«à“‡ªìπ
¢âÕªØ‘∫—µ‘‡°’Ë¬«°—∫‡√◊ËÕßÕ–‰√ Õ¬à“ß‰√
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°ÆÀ¡“¬√–À«à“ßª√–‡∑»∑’Ë‡ªìπ≈“¬≈—°…≥åÕ—°…√ºà“π°√–∫«π°“√
√—∫√Õß√–À«à“ßª√–‡∑»„π√Ÿª�π∏‘�—≠≠“�Õß‡√◊ËÕß¥â«¬°—π§◊Õ °ÆÀ¡“¬
√–À«à“ßª√–‡∑»«à“¥â«¬�‘∑∏‘æ≈‡¡◊Õß·≈–�‘∑∏‘∑“ß°“√‡¡◊Õß (Interna-
tional Covenant on Civil and Political Rights, ∑’Ë‡√’¬°‚¥¬¬àÕ«à“
ICCPR) ·≈–°ÆÀ¡“¬√–À«à“ßª√–‡∑»«à“¥â«¬�‘∑∏‘∑“ß‡»√…∞°‘®
�—ß§¡·≈–«—≤π∏√√¡ (International Covenant on Economic,
Social and Cultural Rights ∑’Ë‡√’¬°‚¥¬¬àÕ«à“ ICESCR) ·≈–‡¡◊ËÕ
√«¡‡Õ“°ÆÀ¡“¬√–À«à“ßª√–‡∑»¢Õß�Àª√–™“™“µ‘«à“¥â«¬�‘∑∏‘¡πÿ…¬™π
∑ÿ°‡√◊ËÕß‰«â¥â«¬°—π ‡√’¬°«à“ International Bill of Rights

§«“¡‡°’Ë¬«æ—π°—π√–À«à“ß�‘∑∏‘¡πÿ…¬™π·≈–°“√√—°…“§ÿ≥¿“æ
�‘Ëß·«¥≈âÕ¡ ‚¥¬‡Àµÿº≈¢Õß‡√◊ËÕß·≈â«�“¡“√∂Õ∏‘∫“¬„π‡™‘ß�àß‡�√‘¡
´÷Ëß°—π·≈–°—π‰¥â�Õß∑‘»∑“ß¥â«¬°—π °≈à“«§◊Õ

„π∑“ßÀπ÷Ëß §«“¡‡�◊ËÕ¡‚∑√¡¢Õß�‘Ëß·«¥≈âÕ¡°√–∑∫‚¥¬µ√ß
·≈–™—¥‡®πµàÕ°“√¥”√ß™’«‘µ¢Õß¡πÿ…¬å Õ—πÀ¡“¬∂÷ß�‘∑∏‘„π°“√¥”√ß
™’«‘µ·≈–�ÿ¢¿“æ Õ—π�“¡“√∂�àßº≈°√–∑∫µàÕ¡“∂÷ß�‘∑∏‘„π∑√—æ¬å�‘π
·Ààßµπ ‡™àπ �‘∑∏‘„π°“√Õ¬ŸàÕ¬à“ß�ß∫�ÿ¢„π‡§À�∂“π¢Õßµπ √«¡∑—Èß
�‘∑∏‘„π§«“¡‡ªìπ�à«πµ—« πÕ°®“°π’È ¬—ß°√–∑∫‚¥¬ÕâÕ¡µàÕ�‘∑∏‘
∑“ß°“√‡¡◊Õß‡æ√“–°àÕ„Àâ‡°‘¥¿“«–‡�’¬‡ª√’¬∫„π°“√·�¥ßÕÕ°´÷Ëß�‘∑∏‘
∑“ß°“√‡¡◊Õß‰¥â ‡™àπ °“√ª≈àÕ¬„Àâ‡°‘¥‡¢µÕÿµ�“À°√√¡∑’Ë‰¡à�–Õ“¥
À√◊Õ°“√�àß‡�√‘¡°“√≈ß∑ÿπ®“°µà“ßª√–‡∑»∑’Ë‰¡à‰¥â¡“µ√∞“π®π°àÕ
¡≈æ‘…∑”„Àâ™π™ÿ¡™πÕ¬ŸàÕ¬à“ßª°µ‘�ÿ¢‰¡à‰¥â „πÕ’°∑“ßÀπ÷Ëß °“√∑’Ë√—∞
‰¡à�“¡“√∂ª°ªÑÕß§ÿâ¡§√Õß�‘∑∏‘¡πÿ…¬™π¢Õß∫ÿ§§≈·≈–ª√–™“™π
‡™àπ °“√≈–‡≈¬µàÕ�‘∑∏‘„π°“√‰¥â√—∫¢âÕ¡Ÿ≈¢à“«�“√ �‘∑∏‘„π°“√‡¢â“∂÷ß
°√–∫«π°“√¬ÿµ‘∏√√¡·≈–°“√‡¬’¬«¬“§«“¡‡�’¬À“¬ �‘∑∏‘„π°“√™ÿ¡πÿ¡
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§—¥§â“π À√◊Õ�‘∑∏‘„π°“√¡’�à«π√à«¡ µ≈Õ¥®π°“√‡≈◊Õ°ªØ‘∫—µ‘ ¬àÕ¡
‡ªìπ°“√‡ªî¥‚Õ°“�„Àâ‚§√ß°“√À√◊Õ°“√°√–∑”∑’Ë‡ªìπº≈‡�’¬µàÕ�‘Ëß·«¥≈âÕ¡
‡°‘¥¢÷Èπ‰¥â‚¥¬ßà“¬‡æ√“–ª√“»®“°°“√µ√«®�Õ∫®“°√“¬∫ÿ§§≈∑’Ë‰¥â√—∫
º≈°√–∑∫·≈–®“°¿“§ª√–™“�—ß§¡ µ—«Õ¬à“ß∑’Ë™—¥‡®π„π∫â“π‡√“
§◊Õ°√≥’ºŸâπ”°“√ª√–∑â«ß∂Ÿ°�—ßÀ“√·≈â«‰¡à�“¡“√∂®—∫µ—«ºŸâ°√–∑”
§«“¡º‘¥‰¥â µ≈Õ¥®π°“√≈–‡≈¬∑’Ë�–�¡°—π„π∫√√¥“Àπà«¬√“™°“√
∑’Ë‡°’Ë¬«¢âÕß∑—ÈßÀ≈“¬ „π°√≥’¬“¬‰Œ ·≈–„π°√≥’¢Õßµà“ßª√–‡∑» ‡™àπ
°“√ª√–À“√ Ken Saro-Wiwa ºŸâª√–∑â«ß‚§√ß°“√πÈ”¡—π¢Õß∫√‘…—∑
¢â“¡™“µ‘ Royal Dutch Petroleum ‚¥¬ºŸâπ”‡º¥Á®°“√„πª√–‡∑»‰π®’‡√’¬
°“√∑√¡“π·≈–·°≈âß¥”‡π‘π§¥’ Wangari Muta Maathai ´÷Ëß‡ªìπ
·°ππ”°≈ÿà¡ Green Belt Movement ‚¥¬∑“ß°“√‡§π¬“ ·≈–°√≥’
∑”πÕß‡¥’¬«°—π„π‚§√ß°“√�√â“ß‡¢◊ËÕπª√–‡∑»Õ‘π‡¥’¬∑’Ë°√–∑”µàÕ
Medha Paktar ®π¡’°“√√«¡°≈ÿà¡‡§√◊Õ¢à“¬¢ÕßÕß§å°√‡Õ°™π
√–À«à“ßª√–‡∑»‡æ◊ËÕ‡ΩÑ“√–«—ß·≈–µ√«®�Õ∫°“√≈–‡¡‘¥�‘∑∏‘¡πÿ…¬™π
¢—Èπæ◊Èπ∞“π¢Õßπ—°‡§≈◊ËÕπ‰À«¥â“π�‘Ëß·«¥≈âÕ¡Õ¬à“ß‡™àπ°≈ÿà¡ Amnesty
International & Sierra Club ·≈– Human Rights & Natural
Resources Defend Council5

5 David Hunter, James Salzman, & Durwood Zaelke, INTERNATIONAL
ENVIRONMENTAL LAW AND POLICY, 1281 (New York Foundation Press, 2002);
www.sierraclub.org/human-rights/
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æ≈—ßß“π∑“ß‡≈◊Õ° (æ≈—ßß“π‰Œ‚¥√‡®π)
∑’Ë¡“ «“√�“√ π‚¬∫“¬æ≈—ßß“π ©∫—∫∑’Ë 71 ¡°√“§¡ - ¡’π“§¡ 2549 Àπâ“ 54
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„π·ßà°ÆÀ¡“¬≈“¬≈—°…≥åÕ—°…√∑’Ë·�¥ß∂÷ß�‘∑∏‘¡πÿ…¬™π
¢—Èπæ◊Èπ∞“π∫“ß¢âÕ„πªØ‘≠≠“�“°≈«à“¥â«¬�‘∑∏‘¡πÿ…¬™π ∑’ËµàÕ¡“‰¥â¡’°“√
∂°Õ¿‘ª√“¬°—π«à“‡°’Ë¬«‚¬ß°—∫À≈—°°“√§ÿâ¡§√Õß�‘Ëß·«¥≈âÕ¡‡π◊ËÕß®“°
‡ªìπ�‘∑∏‘¡πÿ…¬™π∑’Ë�“¡“√∂π”‰ªÕâ“ß‡æ◊ËÕª√–‚¬™πå„π°“√§ÿâ¡§√Õß
�‘Ëß·«¥≈âÕ¡·≈–°“√æ—≤π“∑’Ë¬—Ëß¬◊π‰¥â ¡’¥—ßπ’È (�à«π°“√∑’Ë�‘∑∏‘µà“ßÊ
∑’Ë®–°≈à“«∂÷ßπ’È®–æ—≤π“‰ª�Ÿà°“√¬Õ¡√—∫À≈—°�‘∑∏‘¡πÿ…¬™π„π
�‘Ëß·«¥≈âÕ¡∑’Ë¥’¥â«¬À√◊Õ‰¡à ®–¢Õ°≈à“«µàÕ‰ª„π¿“¬À≈—ß)

ªØ‘≠≠“�“°≈«à“¥â«¬�‘∑∏‘¡πÿ…¬™π
À≈—°°“√∑’Ë 3 «à“¥â«¬�‘∑∏‘„π°“√¥”√ß™’«‘µ ‡�√’¿“æ ·≈–§«“¡

¡—Ëπ§ßª≈Õ¥¿—¬ (right to life, liberty and security of person)
À≈—°°“√∑’Ë 12 �‘∑∏‘„π§«“¡‡ªìπ�à«πµ—« (right to privacy)

´÷ËßµàÕ¡“∫√√®ÿ‰«â„π¢âÕ∫∑∑’Ë 17 ·Ààß ICCPR
À≈—°°“√∑’Ë 20 �‘∑∏‘‡�√’¿“æ„π°“√√«¡µ—«°—πÕ¬à“ß�—πµ‘ (right

to freedom of peaceful assembly and association) ´÷ËßµàÕ¡“
∫√√®ÿ‰«â„π¢âÕ∫∑∑’Ë 21 (right to peaceful assembly) ·≈–¢âÕ∫∑∑’Ë
22 (right to freedom of association) ·Ààß ICCPR

À≈—°°“√∑’Ë 21 �‘∑∏‘„π°“√‡¢â“∂÷ß∫√‘°“√�“∏“√≥–®“°√—∞Õ¬à“ß
‡∑à“‡∑’¬¡ ´÷Ëßπà“®–√«¡∂÷ß�‘∑∏‘„π°“√‰¥â√—∫�“∏“√≥Ÿª‚¿§¢—Èπæ◊Èπ∞“π
∑—ÈßÀ≈“¬Õ¬à“ß‡∑à“‡∑’¬¡°—π

À≈—°°“√∑’Ë 25 �‘∑∏‘„π¡“µ√∞“π°“√¥”√ß™’æ∑’Ë¥’æÕµàÕ�ÿ¢¿“æ
·Ààßµπ·≈–§√Õ∫§√—« (right to a standard of living adequate
for the health and well-being of himself and of his family,
including food, clothing, housing and medical care and
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necessary social services) ´÷ËßµàÕ¡“‰¥â√—∫°“√∫√√®ÿ‰«â‡ªìπ
°ÆÀ¡“¬√–À«à“ßª√–‡∑»‚¥¬�¡∫Ÿ√≥å„π¢âÕ∫∑∑’Ë 11 ·Ààß ICESCR
(adequate standard of living for himself and his family,
including adequate food, clothing and housing, and to the
continuous improvement of living conditions)6

°ÆÀ¡“¬√–À«à“ßª√–‡∑»«à“¥â«¬�‘∑∏‘∑“ß‡»√…∞°‘®
�—ß§¡·≈–«—≤π∏√√¡ (ICESCR)

µàÕ¡“ ICESCR ‰¥â√—∫√Õß�‘∑∏‘∑’Ë‡°’Ë¬«°—∫�‘Ëß·«¥≈âÕ¡‡æ‘Ë¡¢÷ÈπÕ’°
§◊Õ¢âÕ∫∑∑’Ë 12 �‘∑∏‘„π°“√∫√√≈ÿ∂÷ß¡“µ√∞“π�ÿ¢¿“æ°“¬·≈–®‘µ∑’Ë¥’
(right of everyone to the enjoyment of the highest attainable
standard of physical and mental health)

∑’Ë�”§—≠ UN Commission on Economic, Social and
Cultural Rights ‰¥â√—∫√Õß§«“¡‡ÀÁπ‡°’Ë¬«°—∫�‘∑∏‘µ“¡¢âÕ∫∑∑’Ë 11
«à“�‘∑∏‘„π°“√¡’πÈ”Õÿª‚¿§∫√‘‚¿§Õ¬à“ßª≈Õ¥¿—¬¬àÕ¡‡ªìπ�‘Ëß∑’Ë¢“¥
‡�’¬¡‘‰¥â„π°“√¥”√ß�‘∑∏‘µ“¡¢âÕ∫∑π’È

6 „π‡¥◊Õπæƒ»®‘°“¬π §.». 2002, U.N. Committee on Economic, Social and Cultural
Rights ‰¥â√—∫√Õß¢âÕ§‘¥‡ÀÁπ‡°’Ë¬«°—∫¢âÕ∫∑∑’Ë 11 π’È«à“ �‘∑∏‘„π°“√¡’πÈ”∫√‘‚¿§Õÿª‚¿§ ‡ªìπ
�‘Ëß∑’Ë¢“¥‰¡à‰¥â�”À√—∫°“√¡’�ÿ¢¿“æ‡æ◊ËÕ¥”√ß»—°¥‘Ï»√’·Ààß§«“¡‡ªìπ¡πÿ…¬å ·≈–‡ªìπ‡ß◊ËÕπ‰¢
�”§—≠„π°“√∫√√≈ÿ∂÷ß�‘∑∏‘¡πÿ…¬™πÕ◊ËπÊ ¥Ÿ U.N. Doc. E/C.12/2002/11 (2002), ∑’Ë
http://www.unhchr.ch/html/menu2/6/gc15.doc
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Õÿµ�“À°√√¡ªî‚µ√‡≈’¬¡

¡≈¿“«–¢¬– ¡≈¿“«–∑“ß‡�’¬ß
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°ÆÀ¡“¬√–À«à“ßª√–‡∑»«à“¥â«¬�‘∑∏‘æ≈‡¡◊Õß
·≈–�‘∑∏‘∑“ß°“√‡¡◊Õß (ICCPR)

¢âÕ∫∑∑’Ë 1 √–∫ÿ∂÷ß�‘∑∏‘æ≈‡¡◊Õß·≈–�‘∑∏‘∑“ß°“√‡¡◊Õß∑’Ë�”§—≠¡“°
§◊Õ�‘∑∏‘¢Õßª√–™“™π„π°“√‡≈◊Õ°µ—¥�‘π„®‚¥¬Õ‘�√– ‡π◊ËÕß®“°‡ªìπ
‡ß◊ËÕπ‰¢�”§—≠¢Õß§«“¡�“¡“√∂„π°“√∑√ß�‘∑∏‘¡πÿ…¬™πæ◊Èπ∞“π
∑—ÈßÀ≈“¬µ“¡§«“¡‡ªìπ®√‘ß ‡æ√“–À“°™π„¥‰¡à�“¡“√∂µ—¥�‘π„®
„π∑“ß°“√‡¡◊Õß‰¥â‚¥¬‡�√’·≈â« ™ππ—Èπ¬àÕ¡¢“¥À≈—°ª√–°—π«à“�‘∑∏‘
¡πÿ…¬™π¢Õßµπ®–‰¥â√—∫°“√‡§“√æ

„π«√√§�Õß¢Õß¢âÕ∫∑∑’Ë 1 π’È ¡’À≈—°°“√Õ—πÀπ÷Ëß∑’Ë·�¥ß
„Àâ‡ÀÁπ«à“�‘∑∏‘¡πÿ…¬™π¢—Èπæ◊Èπ∞“πÕ—π‡°’Ë¬«¢âÕß°—∫�‘Ëß·«¥≈âÕ¡∑’Ë®–
¢“¥‡�’¬‰¡à‰¥â§◊Õ°“√√–∫ÿ‰«â™—¥«à“æ≈‡¡◊ÕßµâÕß‰¡à∂Ÿ°√‘¥√ÕπÀπ∑“ß∑’Ë
®”‡ªìπ·Ààß°“√§√Õß™’æ7

¢âÕ∫∑∑’Ë 6 (1) �‘∑∏‘„π°“√¥”√ß™’«‘µ‰¥â√—∫°“√µÕ°¬È”√—∫√Õß‰«â
Õ’°„π ICCPR

¢âÕ∫∑∑’Ë 27 �‘∑∏‘„π«—≤π∏√√¡¢Õß™π°≈ÿà¡πâÕ¬

7 ¢âÕ∫∑∑’Ë 1 ç1. All peoples have the right of self-determination. By virtue of that
right they freely determine their political status and freely pursue their
economic, social and cultural development.

2. All peoples may, for their own ends, freely dispose of their natural
wealth and resources without prejudice to any obligations arising out of
international economic co-operation, based upon the principle of mutual
benefit, and international law. In no case may a people be deprived of its own
means of subsistenceé
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πÕ°®“°π’È ¬—ß¡’¢âÕ∫∑„π ICCPR ∑’Ë‡°’Ë¬«¢âÕß°—∫�‘Ëß·«¥≈âÕ¡
„π·ßà¢Õß�‘∑∏‘„π°“√‡¢â“‰ª‡°’Ë¬«¢âÕß°—∫°“√„™âÕ”π“®¢Õß√—∞ (procedural
rights) §◊Õ

¢âÕ∫∑∑’Ë 19 �‘∑∏‘‡�√’¿“æ„π°“√·�¥ß √—∫ ·≈–�◊ËÕ�“√À√◊Õ§«“¡
§‘¥‡ÀÁπ„π∑ÿ°√Ÿª·∫∫

¢âÕ∫∑∑’Ë 25 (a) �‘∑∏‘„π°“√¡’�à«π√à«¡„π°‘®°“√�“∏“√≥– (c)
�‘∑∏‘„π°“√‡¢â“∂÷ß∫√‘°“√�“∏“√≥–Õ¬à“ß‡∑à“‡∑’¬¡

¢âÕ∫∑∑’Ë 2 �‘∑∏‘„π°“√‰¥â√—∫°“√‡¬’¬«¬“ (right to remedy)
®“°°“√∫—≠≠—µ‘Àπâ“∑’Ë¢Õß√—∞„π°“√√—∫ª√–°—π«à“ª√–™“™π�“¡“√∂
‡¢â“∂÷ß¡“µ√°“√‡¬’¬«¬“·≈–§ÿâ¡§√Õßµ“¡°ÆÀ¡“¬

‚¥¬�√ÿª·≈â« À“°æ‘®“√≥“®“°ªØ‘≠≠“�“°≈«à“¥â«¬�‘∑∏‘
¡πÿ…¬™π √«¡°—∫ ICESCR ·≈– ICCPR �‘∑∏‘¡πÿ…¬™π∑’Ë®–À¬‘∫¬°
¡“°≈à“«Õâ“ß‡°’Ë¬«°—∫�‘Ëß·«¥≈âÕ¡ πà“®–�“¡“√∂·¬°·¬–‰¥â¥—ßπ’È

�‘∑∏‘„π∑“ß‡π◊ÈÕÀ“ (Substantive Rights)
Right to Life
Right to Health
Right to Privacy
Right to an Adequate Standard of Living/Quality of

Life
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�‘∑∏‘„π°“√‡¢â“‰ª‡°’Ë¬«¢âÕß°—∫°“√„™âÕ”π“®¢Õß√—∞ (procedural
rights)

Right to Information
Right to Participation
Right to Remedy

Õ¬à“ß‰√°Á¥’ ¬—ß¡’Õπÿ�—≠≠“«à“¥â«¬�‘∑∏‘‡¥Á° Convention on the
Rights of the Child 1989 ¢âÕ∫∑∑’Ë 24 ´÷Ëßπ—∫«à“‡ªìπ°ÆÀ¡“¬
�‘∑∏‘¡πÿ…¬™π√–À«à“ßª√–‡∑»∑’Ë°≈à“«∂÷ß�‘∑∏‘„π�‘Ëß·«¥≈âÕ¡∑’Ë¥’‰«â
Õ¬à“ß™—¥‡®π∑’Ë�ÿ¥ °≈à“«§◊Õ πÕ°®“°√–∫ÿ«à“‡¥Á°¡’�‘∑∏‘„π°“√¡’�ÿ¢¿“æ
∑’Ë¥’·≈â« Õπÿ�—≠≠“œ π’È ¬—ß‰¥â√–∫ÿµàÕ‰ªÕ’°«à“√—∞¿“§’µâÕßæ¬“¬“¡
ª√‘«—µ‘µ“¡æ—π∏°√≥’Õ¬à“ß‡µÁ¡∑’Ë ·≈–µâÕß¥”‡π‘π¡“µ√°“√∑’Ë‡À¡“–�¡
„π‡√◊ËÕß∑’Ë‡°’Ë¬«°—∫Õ—πµ√“¬·≈–§«“¡‡�’Ë¬ß¿—¬®“°ªí≠À“¡≈¿“«–8

∑—Èßπ’È ‚¥¬À≈—°°“√·≈â« �‘∑∏‘¡πÿ…¬™π¥â“πµà“ßÊ ·µà≈–�‘∑∏‘
‡ªìπ‡√◊ËÕß∑’Ë‡°’Ë¬«¢âÕß°—π ·≈–µâÕßæ‘®“√≥“√«¡‰ª¥â«¬°—π∑—ÈßÀ¡¥Õ¬à“ß
·∫àß·¬°‚¥¬‡≈◊Õ°∑’Ë®–‡§“√æ�‘∑∏‘Àπ÷Ëß·≈–≈–‡≈¬Õ’°�‘∑∏‘Àπ÷Ëß‰¡à‰¥â
(indivisible, interrelated and interdependent) ·¡â«à“π—°«‘™“°“√

8 Article 24 Right of the Child to the Highest Attainable Standard of Health
çStates Parties shall pursue full implementation of this right and, in particular,é
take appropriate measures with respect to, inter alia, the dangers and risks of
environmental pollution. Õ¬à“ß‰√°Áµ“¡ °“√„™â§”«à“ ç¡“µ√°“√∑’Ë‡À¡“–�¡é (appropriate
measures) „π°ÆÀ¡“¬√–À«à“ßª√–‡∑»∂◊Õ«à“‡ªìπ¿“…“∑’Ë¡’�¿“æ∫—ß§—∫ÕàÕπ≈ß‰ª
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¥â“π°ÆÀ¡“¬√–À«à“ßª√–‡∑»∫“ß√“¬‡ÀÁπ«à“�‘∑∏‘µ“¡ ICCPR ‡ªìπ
√Ÿª∏√√¡∑’Ë�—¡º—�‰¥â„π∑“ßªØ‘∫—µ‘¡“°°«à“�‘∑∏‘µ“¡ ICESCR ·≈–‚¥¬
�à«π„À≠à·≈â«ª√–‡∑»µà“ßÊ ¡—°„Àâ§«“¡�”§—≠°—∫�‘∑∏‘µ“¡ ICESCR
√Õß®“°�‘∑∏‘µ“¡ ICCPR °Áµ“¡9 πÕ°®“°π’È À≈—°§‘¥∑’Ë�”§—≠
Õ’°ª√–°“√Àπ÷Ëß¢Õß°“√∫√√≈ÿ�Ÿà°“√‡§“√æ�‘∑∏‘¡πÿ…¬™π§◊ÕÀ≈—°
§«“¡‡ªìπÀπ÷Ëß‡¥’¬«¢Õß�“√–·Ààß�‘∑∏‘·≈–°“√ªØ‘∫—µ‘µ“¡∑—Èß„π√–¥—∫
∫ÿ§§≈ °≈ÿà¡∫ÿ§§≈ ª√–‡∑» ·≈–√–¥—∫‚≈° (solidarity rights)

√à“ßªØ‘≠≠“«à“¥â«¬À≈—°�‘∑∏‘¡πÿ…¬™π·≈–�‘Ëß·«¥≈âÕ¡
(Draft Declaration of Principles on Human Rights and the
Environment)

√à“ßªØ‘≠≠“«à“¥â«¬À≈—°�‘∑∏‘¡πÿ…¬™π·≈–�‘Ëß·«¥≈âÕ¡¡’∑’Ë¡“
®“°°“√∑’Ë°≈ÿà¡Õß§å°√‡Õ°™π‡�πÕµàÕ§≥–Õπÿ°√√¡°“√«à“¥â«¬
°“√ªÑÕß°—π°“√‡≈◊Õ°ªØ‘∫—µ‘·≈–°“√§ÿâ¡§√Õß™π°≈ÿà¡πâÕ¬ (UN Sub-
Commission on Prevention of Discrimination and Protection
of Minorities µàÕ¡“„πªï §.». 1999 ‡ª≈’Ë¬π™◊ËÕ‡ªìπ Sub-
Commission on the Promotion and Protection of Human
Rights) „Àâ»÷°…“§«“¡‡°’Ë¬«æ—π°—π√–À«à“ß�‘∑∏‘¡πÿ…¬™π·≈–
�‘Ëß·«¥≈âÕ¡ ®πµàÕ¡“§≥–Õπÿ°√√¡°“√œ ‰¥â·µàßµ—Èßπ—°°ÆÀ¡“¬¥â“π

9 Sumudu Atapattu, The Right To A Healthy Life Or The Right To Die Polluted?:
The Emergence Of A Human Right To A Healthy Environment Under Interna-
tional Law, 16 TUL. ENVTL. L.J. 65, 98; Shedrack C. Agbakwa, Reclaiming
Humanity: Economic, Social, and Cultural Rights as the Cornerstone of African
Human Rights, 5 YALE HUM. RTS. & DEV. L.J. 177, 178.
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�‘∑∏‘¡πÿ…¬™π™“«·Õ≈®’‡√’¬™◊ËÕ Ms. Fatma Zohra Ksentini „Àâ
∑”Àπâ“∑’Ë ‡ªìπºŸâ√“¬ß“πæ‘‡»…¥â“π�‘∑∏‘¡πÿ…¬™π·≈–�‘Ëß·«¥≈âÕ¡
(Special Rapporteur on Human Right and the Environment)
¢Õß§≥–Õπÿ°√√¡°“√œ ´÷Ëß„πªï §.». 1994 Ms. Fatma Zohra
Ksentini ‰¥â®—¥∑”√“¬ß“πæ√âÕ¡ºπ«°√à“ßªØ‘≠≠“π’ÈµàÕ§≥–
Õπÿ°√√¡°“√œ ‚¥¬¢¡«¥ª√–‡¥Áπ�”§—≠‰«â¥â«¬°“√æ¬“¬“¡·�¥ß„Àâ
‡ÀÁπ«à“§«“¡‡°’Ë¬«‚¬ß°—π√–À«à“ß�‘∑∏‘¡πÿ…¬™π„π°“√¥”√ß™’«‘µ·≈–
�‘Ëß·«¥≈âÕ¡‰¥âæ—≤π“®π∂÷ß®ÿ¥∑’Ë°“√√—°…“�‘Ëß·«¥≈âÕ¡‰¡à„™à‡ªìπ‡æ’¬ß
‡√◊ËÕß¢Õß°ÆÀ¡“¬�‘Ëß·«¥≈âÕ¡·µà‡ªìπ‡√◊ËÕß¢Õß°“√¡’�‘∑∏‘∑’Ë®–¡’™’«‘µÕ¬Ÿà
„π�‘Ëß·«¥≈âÕ¡∑’Ë¥’ æ√âÕ¡∑—Èß√–∫ÿ∂÷ß�‘∑∏‘„π�‘Ëß·«¥≈âÕ¡∑’Ëª≈Õ¥¡≈æ‘…
·≈–�‘∑∏‘„π√–∫∫π‘‡«» Õ¬à“ß‰√°Áµ“¡ À≈—ß®“° U.N. Human Rights
Commission ‰¥â‡ªî¥„Àâª√–‡∑»·≈–Õß§å°√µà“ßÊ „Àâ§«“¡‡ÀÁπ
‡°’Ë¬«°—∫√à“ßπ’È®π‡«≈“ºà“π‰ª®π∫—¥π’È √à“ßªØ‘≠≠“π’È¬—ß‰¡à‰¥â√—∫°“√
µÕ∫�πÕß‡∑à“∑’Ë§«√ ·≈–„πªí®®ÿ∫—ππ’È ¥Ÿ‡À¡◊Õπ«à“®–‰¡à‰¥â√—∫°“√
�π—∫�πÿπ„Àâ‡º¬·æ√àÕ¬à“ß‡ªìπ∑“ß°“√‚¥¬�Àª√–™“™“µ‘ À≈—°°“√µà“ßÊ
∑’Ë∫√√®ÿ‰«â √à“ßªØ‘≠≠“π’È®÷ß‰¡à¡’æ—≤π“°“√„¥Ê „π·ßà°ÆÀ¡“¬
√–À«à“ßª√–‡∑»10

10 Karrie A. Wolfe, Greening the International Human Rights Sphere? An
Examination of Environmental Rights and the Draft Declaration of Principles on
Human Rights and the Environment, 13 J. ENV. L. & PRAC. 109; Sumudu
Atapattu, Õâ“ß·≈â«; À“√à“ßªØ‘≠≠“π’È‰¥â®“° http://www.umn.edu/humanrts/instree/
1994-dec.htm ·≈– http://www.tufts.edu/departments/fletcher/multi/www/
1994-decl.html
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·¡â®–‡ªìπ∑’Ë¬Õ¡√—∫°—πÕ¬à“ß°«â“ß¢«“ß·≈–¥—ß∑’Ëª√“°Ø„π
∫∑‡°√‘Ëππ” (Preamble) ¢Õß√à“ßªØ‘≠≠“«à“¥â«¬À≈—°�‘∑∏‘¡πÿ…¬™π
·≈–�‘Ëß·«¥≈âÕ¡«à“∑—Èß�Õß�‘Ëß¥—ß°≈à“«¡’§«“¡‡°’Ë¬«‚¬ß´÷Ëß°—π·≈–°—π
‡æ√“–�‘∑∏‘¡πÿ…¬™π¬àÕ¡‰¡à�“¡“√∂¡’Õ¬Ÿà®√‘ß·≈–‰¡àßÕ°ß“¡À“°
�¿“æ·«¥≈âÕ¡µ“¡∏√√¡™“µ‘¢Õß¡πÿ…¬å‡�◊ËÕ¡‚∑√¡¡“°®π°√–∑∫
µàÕ§«“¡‡ªìπÕ¬ŸàÕ¬à“ß¡’»—°¥‘Ï»√’·Ààß§«“¡‡ªìπ§π ·≈–„π¢≥–‡¥’¬«°—π
°“√≈–‡¡‘¥�‘∑∏‘¡πÿ…¬™π¢—Èπæ◊Èπ∞“π�“¡“√∂π”‰ª�Ÿà§«“¡‡�◊ËÕ¡‚∑√¡
¢Õß�‘Ëß·«¥≈âÕ¡‰¥â11 ·µàÀ≈—°§‘¥«à“¥â«¬�‘∑∏‘∑“ß�‘Ëß·«¥≈âÕ¡∑’Ëæ—≤π“°“√
¡“„π√–¥—∫�“°≈π’È¬—ß‰¡à¡’§«“¡™—¥‡®πæÕ∑’Ë®–‡ªìπ¡“µ√∞“π„π°“√
π”‰ª∫—ß§—∫„™â‡æ◊ËÕ§ÿ≥¿“æ�‘Ëß·«¥≈âÕ¡∑’Ë¥’‰¥â ‚¥¬°ÆÀ¡“¬√–À«à“ß
ª√–‡∑»¥â“π�‘∑∏‘¡πÿ…¬™π∑’Ë°≈à“«∂÷ß‡√◊ËÕß§ÿ≥¿“æ�‘Ëß·«¥≈âÕ¡‰«â™—¥
∑’Ë�ÿ¥πà“®–‰¥â·°à¢âÕ∫∑∑’Ë 24 ·ÀàßÕπÿ�—≠≠“«à“¥â«¬�‘∑∏‘‡¥Á°‡∑à“π—Èπ12

1.2 °ÆÀ¡“¬√–À«à“ßª√–‡∑»„π√–¥—∫¿Ÿ¡‘¿“§«à“¥â«¬�‘∑∏‘
¡πÿ…¬™π‡°’Ë¬«°—∫�‘Ëß·«¥≈âÕ¡

Õπÿ�—≠≠“·Ààß¬ÿ‚√ª‡æ◊ËÕ°“√ª°ªÑÕß�‘∑∏‘¡πÿ…¬™π·≈–
‡�√’¿“æ¢—Èπæ◊Èπ∞“π (European Convention for the Protection of
Human Rights and Fundamental Freedoms, ECHR)

11 çConcerned that human rights violations lead to environmental degradation
and that environmental degradation leads to human rights violations,é
12 Sumudu Atapattu Àπâ“ 98, Õâ“ß·≈â«
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Õπÿ�—≠≠“�‘∑∏‘¡πÿ…¬™π·Ààß¬ÿ ‚√ª¡‘‰¥â°≈à“«∂÷ß�‘∑∏‘„π
�‘Ëß·«¥≈âÕ¡‰«â‚¥¬µ√ß ·≈–∑’Ëºà“π¡“¡’°“√ª√—∫„™âÀ≈—°�‘∑∏‘„π§«“¡
‡ªìπ�à«πµ—« (right to property and privacy)13 ·≈–�‘∑∏‘„π°“√„™â
™’«‘µ�à«π∫ÿ§§≈·≈–™’«‘µ§√Õ∫§√—« (right to private and family life)14

‚¥¬°“√™—ËßπÈ”Àπ—°√–À«à“ßº≈¥’∑“ß‡»√…∞°‘®°—∫º≈°√–∑∫µàÕ
§«“¡‡ªìπÕ¬Ÿà

°Æ∫—µ√·Ààß·Õø√‘°“«à“¥â«¬�‘∑∏‘¡πÿ…¬™π·≈–æ≈‡¡◊Õß (African
Charter of Human and Peopleûs Rights) ¢âÕ∫∑∑’Ë 16 ∫—≠≠—µ‘
√—∫√Õß∫ÿ§§≈¡’�‘∑∏‘„π�ÿ¢¿“æ°“¬·≈–„® ·≈–√—∞µâÕß¥”‡π‘π°“√∑’Ë
®”‡ªìπ·°à°“√ª°ªÑÕß�ÿ¢¿“æª√–™“™π¢Õßµπ ¢âÕ∫∑∑’Ë 18 √—∫√Õß

13 ECHR, æ‘∏’�“√ 1 (Protocol One) ¢âÕ∫∑∑’Ë 1 çEvery natural or legal person is
entitled to the peaceful enjoyment of his possessions. No one shall be deprived
of his possessions except in the public interest and subject to the conditions
provided for by law and by the general principles of international law.
·≈–§”«‘π‘®©—¬¢Õß European Commission on Human Rights „π¢âÕæ‘æ“∑√–À«à“ß
Powell & Rayner °—∫�À√“™Õ“≥“®—°√ Powell & Rayner v. U.K., 172 Eur. H.R.
(Ser. A) (1990).
14 ECHR, ¢âÕ∫∑∑’Ë 8 «√√§·√° çEveryone has the right to respect for his private and
family life, his home and his correspondence.é «√√§�Õß çThere shall be no
interference by a public authority with the exercise of this right except such as
is in accordance with the law and is necessary in a democratic society in the
interests of national security, public safety or the economic well-being of the
country, for the prevention of disorder or crime, for the protection of health or
morals, or for the protection of the rights and freedom of others.é ·≈–§”µ—¥�‘π¢Õß
European Court of Human Rights „π§¥’√–À«à“ß Lopez Ostra v. Spain (1994) 20
E.H.R.R. 277
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�‘∑∏‘„π°“√„™â™’«‘µ�à«πµ—«·≈–§√Õ∫§√—« ·≈–¢âÕ∫∑∑’Ë 24 ∫—≠≠—µ‘
√—∫√Õß„Àâ∑ÿ°™π™“µ‘¡’�‘∑∏‘„π�‘Ëß·«¥≈âÕ¡∑—Ë«‰ª∑’ËÕ¬Ÿà„π�¿“æ∑’Ë¥’æÕ
·°à°“√æ—≤π“¢Õßµπ15

æ‘∏’�“√16‡æ‘Ë¡‡µ‘¡Õπÿ�—≠≠“·Ààß∑«’ªÕ‡¡√‘°“«à“¥â«¬�‘∑∏‘¡πÿ…¬™π
(Additional Protocol to the American Convention on Human
Rights À√◊Õ∑’Ë‡√’¬°°—π«à“ Protocol of San Salvador) ¢âÕ∫∑∑’Ë 11
´÷Ëß∫—≠≠—µ‘√—∫√ÕßÕ¬à“ß§àÕπ¢â“ß§√Õ∫§≈ÿ¡¥’°«à“ ICESCR ‚¥¬∫—≠≠—µ‘
√—∫√Õß¿“¬„µâÀ—«¢âÕ∑’Ë√–∫ÿ™—¥«à“‡ªìπ�‘∑∏‘„π�‘Ëß·«¥≈âÕ¡∑’Ë¥’µàÕ�ÿ¢¿“æ
(right to healthy environment) ´÷Ëß¡’‡π◊ÈÕÀ“√–∫ÿ™—¥∂÷ß§«“¡‡ªìπ

15 African Charter of Human and Peopleûs Rights, Article 24 çAll peoples shall
have the right to a general satisfactory environment favorable to their
development.é
Article 16 ç1. Every individual shall have the right to enjoy the best attainable
state of physical and mental health. 2. States parties to the present Charter shall
take the necessary measures to protect the health of their people.é, �”À√—∫
∫∑«‘‡§√“–Àå‡°’Ë¬«°—∫æ—≤π“°“√¥â“π�‘∑∏‘¡πÿ…¬™π„π·Õø√‘°“ ¥Ÿ Nsongurua J. Udombana,
Between Promise And Performance: Revisiting Statesû Obligations under
The African Human Rights Charter, 40 STAN. J. INTûL L. 105.
16 æ‘∏’�“√ À√◊Õ Protocol §◊Õ¢âÕ°ÆÀ¡“¬√–À«à“ßª√–‡∑»∑’Ë‡ªìπ¢âÕµ°≈ß‡�√‘¡¢âÕµ°≈ßÀ≈—°
∑’Ë‚¥¬∑—Ë«‰ª¡—°„™â‡ªìπ™àÕß∑“ß„π°“√æ—≤π“Õπÿ�—≠≠“À≈—°„Àâ¡’∫√√∑—¥∞“π∑’Ë‡®“–®ßÀ√◊Õ‡¢â¡ß«¥
¢÷Èπ ·µà°Á‰¡à®”‡ªìπ«à“ª√–‡∑»∑’Ë‡ªìπ�¡“™‘°Õπÿ�—≠≠“À≈—°·≈â« ®–µâÕß∂Ÿ°ºŸ°æ—πµ“¡æ‘∏’�“√
∑’Ëæ—≤π“µàÕ¡“„π¿“¬À≈—ß‰ª¥â«¬ À“°¢÷ÈπÕ¬Ÿà°—∫°“√µ—¥�‘π„®µà“ßÀ“°«à“®–ºŸ°æ—πµπµ“¡æ‘∏’�“√
¥â«¬À√◊Õ‰¡à
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�‘∑∏‘¢Õß·µà≈–∫ÿ§§≈∑’Ë®–¡’™’«‘µÕ¬Ÿà„π�‘Ëß·«¥≈âÕ¡∑’Ë¥’µàÕ�ÿ¢¿“æ·≈–
�‘∑∏‘‡¢â“∂÷ß∫√‘°“√�“∏“√≥–¢—Èπæ◊Èπ∞“π ·≈–°”Àπ¥„Àâ‡ªìπÀπâ“∑’Ë¢Õß√—∞
µâÕß�π—∫�πÿπ°“√ª°ªÑÕß �ß«π√—°…“ ·≈–�àß‡�√‘¡§ÿ≥¿“æ�‘Ëß·«¥≈âÕ¡17

1.3 æ—≤π“°“√∑“ß§«“¡§‘¥‡°’Ë¬«°—∫�‘∑∏‘¡πÿ…¬™π¥â“π
�‘Ëß·«¥≈âÕ¡„π‡«∑’°ÆÀ¡“¬�‘Ëß·«¥≈âÕ¡√–À«à“ßª√–‡∑»

æ—≤π“°“√∑“ß§«“¡§‘¥‡°’Ë¬«°—∫�‘∑∏‘¡πÿ…¬™π¥â“π
�‘Ëß·«¥≈âÕ¡„πΩíòß¢Õß°“√æ—≤π“°ÆÀ¡“¬√–À«à“ßª√–‡∑»¥â“π
�‘Ëß·«¥≈âÕ¡‡√‘Ë¡¢÷ÈπÕ¬à“ß§àÕπ¢â“ß™—¥‡®π„πªï §.». 1972 ∑’Ë°“√ª√–™ÿ¡
�Àª√–™“™“µ‘«à“¥â«¬�‘Ëß·«¥≈âÕ¡¢Õß¡πÿ…¬å (United Nations
Conference on the Human Environment) ·¡âªØ‘≠≠“ Stockholm
Declaration ‰¡à‰¥â√–∫ÿ∂÷ß�‘∑∏‘„π�‘Ëß·«¥≈âÕ¡∑’Ë¥’ (right to healthy
environment) ·µà‡π◊ÈÕÀ“·≈–À≈—°°“√¢Õß Stockholm Declaration
∫àß∫Õ°‚¥¬π—¬«à“�‘∑∏‘¡πÿ…¬™π¢—Èπæ◊Èπ∞“π®–‡°‘¥¢÷Èπ‰¥â¬àÕ¡µâÕßÕ“»—¬
�‘Ëß·«¥≈âÕ¡∑’Ë¥’æÕµàÕ°“√¡’™’«‘µÕ¬Ÿàµ“¡ª°µ‘ ‡æ√“–�¿“æ·«¥≈âÕ¡∑’Ë
∑√ÿ¥‚∑√¡∂÷ß¢π“¥¬àÕ¡°√–∑∫µàÕ�‘∑∏‘„π°“√¥”√ß™’«‘µ‚¥¬µ√ß18 Õ—ππ—∫
«à“‡ªìπ°≈à“«‚¬ß°—π‡ªìπ§√—Èß·√°„Àâ‡ÀÁπ«à“�‘∑∏‘„π�‘Ëß·«¥≈âÕ¡∑’Ë¥’¡’∑’Ë

17 Article 11çRight to a healthy environment:
1. Everyone shall have the right to live in a healthy environment and to have

access to basic public services.
2. The States Parties shall promote the protection, preservation and improve-

ment of the environment.é
18 Dinah Shelton Àπâ“ 112, Õâ“ß·≈â«
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æ≈—ßß“π°ä“´ (‚√ß·¬°°ä“´)
∑’Ë¡“ «“√�“√ π‚¬∫“¬æ≈—ßß“π ©∫—∫∑’Ë 71 ¡°√“§¡ - ¡’π“§¡ 2549 Àπâ“ 22
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¡“®“°�‘∑∏‘„π°“√¥”√ß™’«‘µπ—Ëπ‡Õß19 πÕ°®“°π’È ·π«§‘¥‡°’Ë¬«°—∫°“√
·°âªí≠À“�‘Ëß·«¥≈âÕ¡√–À«à“ßª√–‡∑»¬—ß¡’À≈—°°“√∑’Ë�Õ¥§≈âÕß°—∫
À≈—°§«“¡‡ªìπÀπ÷Ëß‡¥’¬«¢Õß�‘∑∏‘¡πÿ…¬™πÕ¬Ÿà¥â«¬‡™àπ°—π ´÷Ëß°Á§◊Õ
À≈—°¢Õß°“√¡’º≈ª√–‚¬™πå·≈–º≈°√–∑∫∂÷ß°—π·≈–°—π‡ªìπ�à«π√«¡
∑’Ë‡√’¬°«à“ common interest π—Ëπ‡Õß

„π §.». 1986 �¡—™™“„À≠à·Ààß∑’Ëª√–™ÿ¡�Àª√–™“™“µ‘‰¥â
√—∫√ÕßªØ‘≠≠“«à“¥â«¬�‘∑∏‘„π°“√æ—≤π“«à“ °“√æ—≤π“À¡“¬∂÷ß
°√–∫«π°“√∑—Èß∑“ß‡»√…∞°‘® �—ß§¡ «—≤π∏√√¡ ·≈–°“√‡¡◊Õß√«¡°—π
∑’Ë¡ÿàß�Ÿà°“√ª√—∫ª√ÿß™’«‘µ§«“¡‡ªìπÕ¬Ÿà„Àâ¥’�”À√—∫¡«≈¡πÿ…¬å·≈–�”À√—∫
·µà≈–∫ÿ§§≈ ‚¥¬ª√–™“™π „π∞“π–�à«π√«¡·≈–∫ÿ§§≈„π∞“π–�à«πµ—«
‡ªìπ∑—Èßª√–∏“π·Ààß�‘∑∏‘·≈–ºŸâ∑√ß�‘∑∏‘∑’Ë®–‰¥â√—∫ª√–‚¬™πå®“°�‘∑∏‘¢Õß
µπ20 ´÷Ëß‡¡◊ËÕæ‘®“√≥“§«“¡‡π◊ÈÕÀ“‚¥¬√«¡¢ÕßªØ‘≠≠“«à“¥â«¬�‘∑∏‘
„π°“√æ—≤π“·≈â« ®–‡ÀÁπ«à“�‘∑∏‘„π°“√æ—≤π“‡°’Ë¬«‚¬ß°—∫�‘∑∏‘¡πÿ…¬™π

19 Barry E. Hill, Human Rights and the Environment: A Synopsis and Some
Predictions, 16 GEO. INTûL ENVTL. L. REV. 359, 374, Stockholm Declaration,
Principle 1: çMan has the fundamental right to freedom, equality and adequate
conditions of life, in an environment of a quality that permits a life of dignity and
well-being and he bears a solemn responsibility to protect and improve the
environment for present and future generations.é
20 Office of the High Commissioner for Human Rights, United Nations Staff
College Project, Human Rights: A Basic Handbook for UN Staff À“‰¥â®“°
http://www.unhcr.ch
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¢—Èπæ◊Èπ∞“π∑—ÈßÀ≈“¬ ·≈–‡ªìπ�‘∑∏‘∑’Ë¬È”¬◊π¬—π«à“¡πÿ…¬å∑ÿ°§π·≈–À¡Ÿà‡À≈à“
¡’�‘∑∏‘„π°“√æ—≤π“µπ‡Õß‡æ◊ËÕ„Àâ�“¡“√∂¥”√ß‰«â´÷Ëß»—°¥‘Ï»√’·Ààß§«“¡
‡ªìπ¡πÿ…¬å ·≈–‰¡àπà“®–À¡“¬∂÷ß�‘∑∏‘„π°“√æ—≤π“∑“ß‡»√…∞°‘®
Õÿµ�“À°√√¡‡æ◊ËÕ§«“¡‡µ‘∫‚µ∑“ß«—µ∂ÿ‰ª‡√◊ËÕ¬Ê ·µàÕ¬à“ß„¥21

µàÕ¡“„πªï §.». 1989 ‰¥â¡’°“√®—¥µ—Èß§≥–∑”ß“π¥â“π�‘Ëß·«¥≈âÕ¡
·≈–°“√æ—≤π“ (World Commission on Environment and
Development, WCED) ¢÷Èπ¡“‚¥¬‰¥â¡’°“√�√â“ßÀ≈—°§‘¥„À¡à¢÷Èπ¡“
∑’Ë‡√’¬°«à“°“√æ—≤π“Õ¬à“ß¬—Ëß¬◊π (sustainable development)
‡æ◊ËÕ‡™◊ËÕ¡º�“π·π«§‘¥∑’Ë‡πâπ°“√·∫àß‡√◊ËÕß¢Õß°“√æ—≤π“ÕÕ°‡ªìπ
§π≈–ø“°°—∫‡√◊ËÕß¢Õß°“√√—°…“�‘Ëß·«¥≈âÕ¡ ·≈–§≥–ºŸâ‡™’Ë¬«™“≠¥â“π
°ÆÀ¡“¬�‘Ëß·«¥≈âÕ¡ (Experts Group on Environmental Law)
¢Õß§≥–∑”ß“π¥â“π�‘Ëß·«¥≈âÕ¡·≈–°“√æ—≤π“ çWCEDé ‰¥â√à“ß
À≈—°°“√·≈–¢âÕ‡�πÕ·π–‡°’Ë¬«°—∫°“√√—°…“�‘Ëß·«¥≈âÕ¡·≈–°“√æ—≤π“
∑’Ë¬—Ëß¬◊π (Environmental Protection and Sustainable
Development, Legal Principles and Recommendations)
∑’Ë‡°’Ë¬«°—∫�‘∑∏‘¡πÿ…¬™π¢÷Èπ¡“¢âÕÀπ÷Ëß√–∫ÿ™—¥¡“°°«à“„π Stockholm
Declaration «à“¡πÿ…¬å∑ÿ°§π¡’�‘∑∏‘¢—Èπæ◊Èπ∞“π„π°“√¡’�‘Ëß·«¥≈âÕ¡
∑’Ë¥’æÕµàÕ�ÿ¢¿“æ·≈–§«“¡‡ªìπÕ¬Ÿà∑’Ë¥’ (All human beings have the
fundamental right to an environment adequate for their health
and well-being.) ·µà‡ªìπ∑’Ëπà“‡�’¬¥“¬«à“√à“ßÀ≈—°°“√¥—ß°≈à“«‰¡à‰¥â

21 Declaration on the Right to Development Adopted by General Assembly reso-
lution 41/128 of 4 December 1986
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√—∫°“√æ—≤π“µàÕ ®÷ß‡ªìπ‡æ’¬ß√à“ßÀ≈—°°“√¢âÕÀπ÷Ëß„π√“¬ß“π∑’Ë‡�πÕ
‰ªæ√âÕ¡°—∫√“¬ß“π‡√◊ËÕß çOur Common Futureé ¢Õß WCED „Àâ
�¡—™™“„À≠à·Ààß�Àª√–™“™“µ‘√—∫√Õß

πÕ°®“°π’È „πªï §.». 1989 ¬—ß¡’ªØ‘≠≠“°√ÿß‡Œ°«à“¥â«¬
�‘Ëß·«¥≈âÕ¡ (The Hague Declaration on the Environment)
Õ’°©∫—∫Àπ÷Ëß∑’Ë√—∫√Õß§«“¡‡°’Ë¬«‚¬ß°—π√–À«à“ß�‘∑∏‘¡πÿ…¬™π¢—Èπæ◊Èπ∞“π
°—∫�‘Ëß·«¥≈âÕ¡«à“�‘∑∏‘„π°“√¥”√ß™’æÀ¡“¬∂÷ß�‘∑∏‘„π°“√¡’™’«‘µÕ¬Ÿà„π
�‘Ëß·«¥≈âÕ¡∑’Ë‡Õ◊ÈÕÕ”π«¬µàÕ°“√¡’™’«‘µ ¥—ßπ—Èπ ®÷ß‡ªìπÀπâ“∑’Ë¢—Èπæ◊Èπ∞“π
¢Õß√—∞∑—ÈßÀ≈“¬„π°“√√—°…“§ÿ≥¿“æ�‘Ëß·«¥≈âÕ¡

�à«π„πªï §.». 1992 Õ—π‡ªìπªï∑’Ë�”§—≠∑’Ë�ÿ¥„π°“√æ—≤π“
°ÆÀ¡“¬�‘Ëß·«¥≈âÕ¡√–À«à“ßª√–‡∑»�¡—¬„À¡à√à«¡°—π„π°“√ª√–™ÿ¡
Earth Summit ∑’Ë°√ÿß√‘‚Õ ´÷ËßªØ‘≠≠“°√ÿß√‘‚Õ Rio Declaration
™à«¬∑”„ÀâÀ≈—°°ÆÀ¡“¬�‘Ëß·«¥≈âÕ¡„π·ßà«‘∏’°“√¢—ÈπµÕπ (procedural
rights) ¡’§«“¡™—¥‡®π¢÷Èπ¡“° ‰¡à«à“®–‡ªìπÀ≈—°°“√∑’Ë 10 ´÷Ëß«à“¥â«¬
�‘∑∏‘°“√¡’�à«π√à«¡ �‘∑∏‘„π°“√‡¢â“∂÷ß¢âÕ¡Ÿ≈ �‘∑∏‘„π°“√‰¥â√—∫°“√‡¬’¬«¬“
·≈–À≈—°°“√∑’Ë 17 ∑’Ë√–∫ÿ∂÷ß¡“µ√°“√«‘‡§√“–Àåº≈°√–∑∫¥â“π�‘Ëß·«¥≈âÕ¡
·µà°≈—∫ª√“°Ø«à“ª√–‡¥Áπ¢Õß°“√æ—≤π“�‘∑∏‘¡πÿ…¬™π„π°“√¡’
�‘Ëß·«¥≈âÕ¡∑’Ë¥’‰¡à‰¥â∂Ÿ°À¬‘∫¬°¢÷Èπ¡“„Àâ¡’§«“¡°â“«Àπâ“™—¥‡®π¢÷Èπ·µà
Õ¬à“ß„¥22 µàÕ¡“„πªï §.». 2002 „π°“√ª√–™ÿ¡�ÿ¥¬Õ¥«à“¥â«¬°“√æ—≤π“

22 Marc Pallemaerts, The Future of Environmental Regulation: International
Environmental Law in the Age of Sustainable Development: A Critical
Assessment of the UNCED Process, 15 J.L. & Com. 623 (1996) Õâ“ß„π Sumudu
Atapattu, Àπâ“ 78 Õâ“ß·≈â«.
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Õ¬à“ß¬—Ëß¬◊π (World Summit on Sustainable Development)
�‘∑∏‘„π°“√¡’�‘Ëß·«¥≈âÕ¡∑’Ë�–Õ“¥·≈–¥’µàÕ�ÿ¢¿“æ¬—ß§ß‰¡à‡°‘¥¢÷Èπ·≈–
¡’�∂“π–∑’Ë‰¡à™—¥‡®π„π·ßà°ÆÀ¡“¬√–À«à“ßª√–‡∑»Õ¬Ÿà‡™àπ‡¥‘¡23

1.3.1 �‘∑∏‘¡πÿ…¬™π¥â “π�‘Ë ß·«¥≈âÕ¡°—∫�‘∑∏‘¢Õß
�‘Ëß·«¥≈âÕ¡ (Right to Healthy Environment vis-a-vis Right of
the Environment)

·π«§‘¥‡™‘ßª√—™≠“«à“¥â«¬§«“¡�—¡æ—π∏å√–À«à“ß¡πÿ…¬å·≈–
�‘Ëß·«¥≈âÕ¡¡’Õ¬Ÿà�Õß·π«∑“ßÀ≈—°¥â«¬°—π§◊Õ°“√§‘¥·∫∫¡’¡πÿ…¬å
‡ªìπ»Ÿπ¬å°≈“ß‚¥¬¡’∏√√¡™“µ‘‡ªìπ�‘Ëß·«¥≈âÕ¡ (anthropocentric
approach) ·≈–°“√§‘¥ÕÕ°πÕ°°√Õ∫¢Õß°“√µ‘¥¬÷¥µ—«µπ
·Ààß§«“¡‡ªìπ¡πÿ…¬å‰ª�Ÿà°“√«“ßµ”·Àπàß„À¡à„Àâ¡πÿ…¬å‡ªìπ‡æ’¬ß
�à«πª√–°Õ∫Àπ÷Ëß¢Õß√–∫∫π‘‡«»·≈–∏√√¡™“µ‘ (ecocentric approach)
·π«§‘¥‡™‘ßª√—™≠“∑’ËÕ“®øíß¥Ÿ‡ªìππ“¡∏√√¡·≈–‰°≈µ—«‡™àππ’È ‡ªìπ‡√◊ËÕß
∑’ËµâÕßπ”¡“°≈à“«√«¡‰«â„π∑’Ëπ’È¥â«¬‡π◊ËÕß®“°æ◊Èπ∞“π∑“ß§«“¡§‘¥¢Õß
°“√‡§“√æ�‘∑∏‘¡πÿ…¬™π¡’§«“¡‡ªìπª√—™≠“∑’Ë¥’·≈–�Ÿß�àßÕ¬Ÿà„πµ—«
‡æ√“–�‘∑∏‘¡πÿ…¬™π‰¡à„™à�‘∑∏‘‡æ◊ËÕ�πÕßª√–‚¬™πå�à«π∫ÿ§§≈Õ¬à“ß
�‘∑∏‘„π‡π◊ÈÕµ—« √à“ß°“¬ ·≈–∑√—æ¬å�‘πµ“¡À≈—°°ÆÀ¡“¬∑—Ë«‰ª À“°·µà

23 Report of the World Summit on Sustainable Development, Plan of
Implementation, Sept. 4, 2002, annex, U.N. Doc. A/CONF.199/20 À“‰¥â∑’Ë
http://www.johannesburgsummit.org/html/documents/summit_docs/
131302_wssd_ report_reissued.pdf
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ª√—™≠“∑“ß§«“¡§‘¥¢Õß�‘∑∏‘¡πÿ…¬™π∑’Ë‡πâπ«à“‡ªìπ�“°≈·≈–¡’Õ¬Ÿà
µ“¡∏√√¡™“µ‘„π¡πÿ…¬å∑ÿ°§π‰¡à«à“™“µ‘¿“…“„¥ ‡ªìπ·π«§‘¥∑’Ëπ”‰ª�Ÿà
°“√‡§“√æºŸâÕ◊Ëπ∑—ÈßÀ≈“¬ ´÷Ëßµ√√°–¥—ß°≈à“«¬àÕ¡π”æ“¡πÿ…¬å‰ª�Ÿà§«“¡
§‘¥§«“¡‡¢â“„®™—Èπ�Ÿß„π°“√‡§“√æ�√√æ�‘Ëß¥â«¬§ÿ≥§à“„π§«“¡‡ªìπ
µ—«‡Õß¢Õß·µà≈–�‘Ëßπ—Èπ‡Õß ‚¥¬‰¡à¢÷ÈπÕ¬Ÿà°—∫«à“�‘Ëßπ—Èπ®–¡’ª√–‚¬™πå
„™â�Õ¬·°à¡πÿ…¬åÀ√◊Õ‰¡à24

·π«§«“¡§‘¥‡™‘ßª√—™≠“¥—ß°≈à“«¡’ª√“°Ø„π‡«∑’ World Charter
for Nature ∑’Ë‰¥â√—∫°“√√—∫√Õß‚¥¬�¡—™™“�Àª√–™“™“µ‘„π §.». 1982
·¡â«à“‡Õ°�“√√–À«à“ßª√–‡∑»©∫—∫π’È®–‰¡à¡’�¿“æ∫—ß§—∫µ“¡°ÆÀ¡“¬
·µàπ—∫«à“‡ªìπ§√—Èß·√°∑’Ë¡’°“√°≈à“«∂÷ßÀ≈—°°“√‡°’Ë¬«°—∫°ÆÀ¡“¬
�‘Ëß·«¥≈âÕ¡√–À«à“ßª√–‡∑»«à“∏√√¡™“µ‘¡’�‘∑∏‘¢Õßµπ‡ÕßÕ¬Ÿàµà“ß®“°
�‘∑∏‘¢Õß¡πÿ…¬å∑—ÈßÀ≈“¬ ·≈–�√√æ�‘Ëß„π∏√√¡™“µ‘§«√‰¥â√—∫§«“¡‡§“√æ
‚¥¬‰¡àµâÕß§”π÷ß∂÷ß§ÿ≥§à“¢Õß¡—π∑’Ë¡’µàÕ¡πÿ…¬å

πÕ°®“°π’È World Charter for Nature ¬—ß√—∫√Õß�‘∑∏‘¢Õß
¡πÿ…¬å‡°’Ë¬«°—∫�‘Ëß·«¥≈âÕ¡„π¥â“πµà“ßÊ ‰¥â·°à �‘∑∏‘„π°“√¡’�à«π√à«¡
„π°√–∫«π°“√µ—¥�‘π„®‡°’Ë¬«°—∫�‘Ëß·«¥≈âÕ¡ �‘∑∏‘„π°“√‰¥â√—∫°“√
‡¬’¬«¬“µàÕ�‘Ëß·«¥≈âÕ¡¢Õßµπ∑’Ë∂Ÿ°∑”„Àâ‡�’¬À“¬ ·≈–„Àâ§«“¡�”§—≠
°—∫°≈‰°°“√«‘‡§√“–Àåº≈°√–∑∫∑“ß�‘Ëß·«¥≈âÕ¡ µ≈Õ¥®π�‘∑∏‘
„π�‘Ëß·«¥≈âÕ¡∑’Ë¥’25

24 »“�µ√“®“√¬å π“¬·æ∑¬åª√–‡«» «–�’, »—°¥‘Ï»√’·Ààß§«“¡‡ªìπ§π »—°¬¿“æ·Ààß°“√�√â“ß�√√§å
(�”π—°ß“π§≥–°√√¡°“√�‘∑∏‘¡πÿ…¬™π, °—π¬“¬π 2545)
25 General Assembly Resolution 37/7, U.N. GAOR, 37th Sess., U.N. Doc. A./RES/
37/7 (1982)
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¡≈¿“«–∑“ß∑–‡≈ °“√¢π�àßπÈ”¡—π∑“ß∑–‡≈
∑’Ë¡“ «“√�“√ π‚¬∫“¬æ≈—ßß“π ©∫—∫∑’Ë 71 ¡°√“§¡ - ¡’π“§¡ 2549 Àπâ“ 50
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1.3.2 �‘∑∏‘¡πÿ…¬™π°—∫°“√√—°…“§ÿ≥¿“æ�‘Ëß·«¥≈âÕ¡
°“√∑’Ë√—∞ª≈àÕ¬„Àâ¡≈¿“«–‡ªìπæ‘… À√◊ÕºŸâ„¥∑”�¿“æ·«¥≈âÕ¡

‡�◊ËÕ¡‚∑√¡®π∑”„ÀâºŸâÕ¬Ÿà¢â“ß‡§’¬ßµâÕß‡�’¬™’«‘µ ‡®Á∫ªÉ«¬ À√◊Õ‰¡à�“¡“√∂
„™â™’«‘µ‰¥â‚¥¬ª°µ‘�ÿ¢ ¬àÕ¡°√–∑∫µàÕ�‘∑∏‘¡πÿ…¬™π¢—Èπæ◊Èπ∞“π
Õ¬à“ß�‘∑∏‘„π°“√¥”√ß™’«‘µ (right to life) �‘∑∏‘„π°“√∫√√≈ÿ
∂÷ß¡“µ√∞“π�ÿ¢¿“æ°“¬·≈–®‘µ∑’Ë¥’ (right to a standard of living
adequate for the health and well-being) À√◊Õ�‘∑∏‘„π¡“µ√∞“π
°“√¥”√ß™’æ∑’Ë¥’æÕµàÕ�ÿ¢¿“æ (right to the enjoyment of the
highest attainable standard of physical and mental health)
·µà°“√„™â�‘∑∏‘¡πÿ…¬™π¢—Èπæ◊Èπ∞“π°≈à“«Õâ“ß‡æ◊ËÕ¬—π„Àâ¡’°“√√—°…“
§ÿ≥¿“æ�‘Ëß·«¥≈âÕ¡ ®–‡°‘¥º≈µàÕ‡¡◊ËÕ�¿“æ·«¥≈âÕ¡¡’�¿“æ∑√ÿ¥‚∑√¡
√â“¬·√ß∂÷ß¢π“¥ ·≈–„π¢≥–‡¥’¬«°—π�“¡“√∂æ‘�Ÿ®πå‰¥â«à“�¿“æ·«¥≈âÕ¡
∑’Ë∑√ÿ¥‚∑√¡π—Èπ‡ªìπ‡Àµÿ„Àâ‡°‘¥°“√≈–‡¡‘¥�‘∑∏‘æ◊Èπ∞“πª√–°“√„¥
ª√–°“√Àπ÷Ëß¥—ß°≈à“« °“√Õâ“ß∂÷ß�‘∑∏‘¡πÿ…¬™π¢—Èπæ◊Èπ∞“π„π∑”πÕß
¥—ß°≈à“«‰¡à„™à‡ªìπ‡√◊ËÕß„À¡à·µàÕ¬à“ß„¥26 ‡æ√“–‰¡à„™à°“√Õâ“ß∂÷ß�‘∑∏‘
¡πÿ…¬™π„π°“√¡’�‘Ëß·«¥≈âÕ¡∑’Ë¥’ (right to a healthy environment)
¥â«¬µ—«¢Õß¡—π‡Õß

À“°‡ªìπ∑’Ë¬Õ¡√—∫°—π«à“‡°‘¥À≈—°�‘∑∏‘¡πÿ…¬™π„π�‘Ëß·«¥≈âÕ¡
∑’Ë¥’·≈â«π—Èπ °“√°≈à“«Õâ“ß�‘∑∏‘¥—ß°≈à“«π’È‰¡à®”‡ªìπµâÕßæ‘�Ÿ®πåÕâ“ß„Àâ‡ÀÁπ
∂÷ß§«“¡�—¡æ—π∏å√–À«à“ß�‘Ëß·«¥≈âÕ¡∑’Ë‡�◊ËÕ¡‚∑√¡°—∫º≈°√–∑∫∑’Ë¡’µàÕ

26 Subsistence right
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�‘∑∏‘¡πÿ…¬™π¢—Èπæ◊Èπ∞“πª√–°“√„¥ª√–°“√Àπ÷Ëß¥—ß°≈à“« ‡π◊ËÕß®“°
°“√¡’�‘∑∏‘„π�‘Ëß·«¥≈âÕ¡∑’Ë¥’ ¬àÕ¡‡æ’¬ß·µà·§à·�¥ß„Àâ‡ÀÁπ«à“�‘Ëß·«¥≈âÕ¡
¢ÕßºŸâ°≈à“«Õâ“ßµ°Õ¬Ÿà„π�¿“æ∑’Ë‰¡à¥’¬àÕ¡‡æ’¬ßæÕ·≈â« Õ¬à“ß‰√°Áµ“¡
�‘Ëß∑’ËÕ“®¬—ß§ß‡ªìπªí≠À“Õ¬Ÿà·¡â¬Õ¡√—∫°—π«à“¡’�‘∑∏‘¡πÿ…¬™π„π
�‘Ëß·«¥≈âÕ¡∑’Ë¥’§◊Õ°“√„Àâ§à“§«“¡À¡“¬¢Õß�‘Ëß·«¥≈âÕ¡∑’Ë¥’«à“À¡“¬∂÷ß
§«“¡�–Õ“¥ ª≈Õ¥¿—¬ À√◊Õ∂Ÿ°�ÿ¢≈—°…≥–‡æ’¬ß„¥ ®÷ß®–∂◊Õ«à“‡ªìπ
�‘Ëß·«¥≈âÕ¡∑’Ë¥’æÕ�”À√—∫°“√¥”√ß»—°¥‘Ï»√’·Ààß§«“¡‡ªìπ¡πÿ…¬å·≈â«27

¥—ßπ—Èπ ®–‡ÀÁπ‰¥â«à“ °“√√—°…“§ÿ≥¿“æ�‘Ëß·«¥≈âÕ¡‚¥¬Õ“»—¬∞“π
®“°�‘∑∏‘ ¡’§«“¡‡ªìπ‰ª‰¥â„π�’Ë·π«∑“ß¥â«¬°—π §◊Õ

(1) °“√Õâ“ß∂÷ß�‘∑∏‘¡πÿ…¬™π¢—Èπæ◊Èπ∞“π∑’Ë‰¥â√—∫°“√¬Õ¡√—∫°—π
„π«ß°«â“ß·≈â« ‚¥¬‡æ‘Ë¡¡‘µ‘∑“ß¥â“π�‘Ëß·«¥≈âÕ¡‡¢â“‰ª„π°“√æ‘®“√≥“
∂÷ß§«“¡À¡“¬¢Õß�‘∑∏‘‡À≈à“π—Èπ °≈à“«Õ’°π—¬Àπ÷Ëß„Àâ‡¢â“„®ßà“¬§◊Õ
‡ª√’¬∫‡�¡◊Õπ‡ªìπ°“√‡æ‘Ë¡�’‡¢’¬« �’·Ààß�‘Ëß·«¥≈âÕ¡ „Àâ°—∫�‘∑∏‘¡πÿ…¬™π
¢—Èπæ◊Èπ∞“π¥—Èß‡¥‘¡∑’Ë¡’Õ¬Ÿà·≈â«

(2) °“√„™â�‘∑∏‘¡πÿ…¬™π∑’Ë‡ªî¥™àÕß∑“ß·≈–«‘∏’°“√„π°“√‡¢â“‰ª
‡°’Ë¬«¢âÕß°—∫°“√„™âÕ”π“®¢Õß√—∞ (procedural rights) „Àâ‡¢â¡¢âπ¢÷Èπ
´÷Ëß¬àÕ¡‡ªìπº≈„Àâ¡’°“√�√â“ß§«“¡‚ª√àß„� °àÕ„Àâ‡°‘¥°“√¡’�à«π√à«¡
·≈–°“√µ√«®�Õ∫°“√µ—¥�‘π„®‚¥¬¿“§√—∞„π‡√◊ËÕßµà“ßÊ ∑’Ë‡°’Ë¬«°—∫
�‘Ëß·«¥≈âÕ¡ Õ—π�“¡“√∂°àÕ„Àâ‡°‘¥°“√√—°…“§ÿ≥¿“æ�‘Ëß·«¥≈âÕ¡
‰¥âÕ¬à“ß¡’ª√–�‘∑∏‘¿“æ‡™àπ‡¥’¬«°—π

27 Sumudu Atapattu Àπâ“ 72, Õâ“ß·≈â«
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(3) °“√º≈—°¥—π„Àâ‡°‘¥°“√¬Õ¡√—∫„π«ß°«â“ß«à“¡πÿ…¬å∑ÿ°§π
¡’�‘∑∏‘„π�‘Ëß·«¥≈âÕ¡∑’Ë¥’ Õ—π�“¡“√∂π”‰ªÕâ“ß¬—π„π‡™‘ß�‘∑∏‘‡æ◊ËÕ°“√
√—°…“§ÿ≥¿“æ�‘Ëß·«¥≈âÕ¡‰¥â‚¥¬µ√ß††´÷Ëßπà“®–¡’ª√–�‘∑∏‘¿“æ°«à“
·π«∑“ß·√° �à«π®–¡’ª√–�‘∑∏‘¿“æ¡“°·§à‰Àπ ¬àÕ¡¢÷ÈπÕ¬Ÿà°—∫°“√
�√â“ß§«“¡°√–®à“ß™—¥„Àâ°—∫§”«à“ ç�‘Ëß·«¥≈âÕ¡∑’Ë¥’é «à“¡’¢Õ∫‡¢µ‡æ’¬ß„¥

(4) °“√æ—≤π“∑“ß§«“¡§‘¥∑’ËÀ≈ÿ¥ÕÕ°‰ª®“°°√Õ∫·Ààß°“√
‡Õ“¡πÿ…¬å»Ÿπ¬å°≈“ßÕ¬à“ß∑’Ë‡§¬‡ªìπ¡“‚¥¬µ≈Õ¥ ‰¡à«à“®–‡ªìπ·π«§‘¥
‡√◊ËÕß�‘∑∏‘¡πÿ…¬™π„π�‘Ëß·«¥≈âÕ¡ À√◊Õ°“√æ—≤π“Õ¬à“ß¬—Ëß¬◊π∑’Ëµà“ß
≈â«π‡πâπ√—°…“�‘Ëß·«¥≈âÕ¡ ‡æ◊ËÕª√–‚¬™πå¢Õß¡πÿ…¬å ‚¥¬�√â“ßÀ≈—°§‘¥
¢÷Èπ¡“‡ªìπ°√–∫«π∑—»πå„À¡à«à“¡πÿ…¬å‡ªìπ�à«πÀπ÷Ëß¢Õß∏√√¡™“µ‘ ·≈–
∏√√¡™“µ‘µà“ßÀ“°∑’Ë‡ªìπ»Ÿπ¬å°≈“ß¢Õß�√√æ�‘Ëß ∏√√¡™“µ‘®÷ß¬àÕ¡‡ªìπ
Õß§å·Ààß�‘∑∏‘¥â«¬µ—«¢Õß∏√√¡™“µ‘·≈–�‘Ëß·«¥≈âÕ¡‡Õß ®–‡ÀÁπ‰¥â«à“
·π«∑“ß∑’Ë�’Ë∑’Ë§‘¥πÕ°°√Õ∫π’È ·¡â„π√à“ßªØ‘≠≠“«à“¥â«¬À≈—°�‘∑∏‘
¡πÿ…¬™π·≈–�‘Ëß·«¥≈âÕ¡ ∑’Ë¢÷Èπ™◊ËÕ«à“‡πâπ·π«§‘¥∑’Ë¡ÿàß√—°…“�‘Ëß·«¥≈âÕ¡
¡“°∑’Ë�ÿ¥ °Á¬—ß§√Õ∫§≈ÿ¡‰¡à∂÷ß·π«§‘¥∑’Ë�’Ëπ’È ·π«§‘¥π’È®÷ß¬—ß§ß‡ªìπ
·π«§‘¥„π∑“ß«‘™“°“√Õ¬à“ß�‘Èπ‡™‘ß28

28 Karrie A. Wolfe Àπâ“ 114, Õâ“ß·≈â«
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æ≈—ßß“π®“°πÈ”¡—π‚√ß°≈—ËππÈ”¡—π
∑’Ë¡“ «“√�“√ π‚¬∫“¬æ≈—ßß“π ©∫—∫∑’Ë 71 ¡°√“§¡ - ¡’π“§¡ 2549 Àπâ“ 18
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1.3.3 °“√√—°…“§ÿ≥¿“æ�‘Ëß·«¥≈âÕ¡¥â«¬¡“µ√°“√∑“ß
°ÆÀ¡“¬√Ÿª·∫∫µà“ßÊ

°“√‡¬’¬«¬“µ“¡À≈—°°ÆÀ¡“¬≈–‡¡‘¥ (tort)
·µà‡¥‘¡¡“°àÕπ∑’Ë®–¡’°ÆÀ¡“¬‡∑§π‘§¥â“πµà“ßÊ √«¡∑—Èß

°ÆÀ¡“¬�‘Ëß·«¥≈âÕ¡æ—≤π“¢÷Èππ—Èπ °≈‰°∑“ß°ÆÀ¡“¬∑’Ë„™â„π°“√
√—°…“§ÿ≥¿“æ�‘Ëß·«¥≈âÕ¡ ¡’·µà‡æ’¬ß°≈‰°∑“ß°ÆÀ¡“¬∑’Ë§‘¥·≈–�√â“ß
¢÷Èπ¡“‡æ◊ËÕ™¥‡™¬‡¬’¬«¬“§«“¡‡�’¬À“¬·°àªí®‡®°∫ÿ§§≈¥â«¬∞“π·Ààß
�‘∑∏‘„π‡π◊ÈÕµ—« √à“ß°“¬·≈–∑√—æ¬å�‘π∑’ËºŸâÕ◊Ëπ®–¡“≈–‡¡‘¥¡‘‰¥â ·≈–
À“°‡¡◊ËÕ™’«‘µÀ√◊Õ∑√—æ¬å�‘π∂Ÿ°∑”„Àâ‡�’¬À“¬≈ß¥â«¬‡Àµÿ¡≈æ‘… ºŸâ‰¥â
√—∫§«“¡‡�’¬À“¬À√◊Õ≠“µ‘¢ÕßºŸâ‡�’¬™’«‘µ¬àÕ¡„™â�‘∑∏‘π—Èπ‡√’¬°√âÕß„Àâ
‰¥â√—∫°“√‡¬’¬«¬“®“°ºŸâ®ß„®À√◊Õª√–¡“∑‡≈‘π‡≈àÕ®π‡°‘¥§«“¡‡�’¬À“¬
´÷ËßµàÕ¡“„π¬ÿ§�¡—¬∑’Ëªí≠À“�‘Ëß·«¥≈âÕ¡√ÿπ·√ß¡“° À≈—°π’È‰¥â√—∫°“√
æ—≤π“¢÷Èπ®π‡ªìπÀ≈—°§«“¡√—∫º‘¥‡¥Á¥¢“¥29 ∑’ËºŸâ‰¥â√—∫§«“¡‡�’¬À“¬
¡’�‘∑∏‘‰¥â√—∫°“√‡¬’¬«¬“ ·¡âºŸâ°àÕ§«“¡‡�’¬À“¬‰¥â„™â§«“¡√–¡—¥√–«—ß
¥’·≈â«°Áµ“¡

29 ‡™àπ„π�À√—∞Õ‡¡√‘°“ ·≈–µ“¡¡“µ√“ 96 ·Ààßæ√–√“™∫—≠≠—µ‘�àß‡�√‘¡·≈–√—°…“§ÿ≥¿“æ
�‘Ëß·«¥≈âÕ¡·Ààß™“µ‘ æ.». 2535
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°“√ªí¥‡ªÉ“µ“¡À≈—°‡Àµÿ‡¥◊Õ¥√âÕπ√”§“≠ (nuisance)
πÕ°®“°À≈—°°ÆÀ¡“¬«à“¥â«¬≈–‡¡‘¥∑’Ë®–„™â‰¥â‡¡◊ËÕ‡°‘¥

°“√°√–∑”®π‰¥â√—∫§«“¡‡�’¬À“¬∑’Ë§‘¥§”π«≥‡ªìπµ—«‡ß‘π‰¥â·≈â«‡∑à“π—Èπ
¬—ß¡’À≈—°°ÆÀ¡“¬«à“¥â«¬‡Àµÿ‡¥◊Õ¥√âÕπ√”§“≠∑’Ë�“¡“√∂π”¡“„™â
ªí¥‡ªÉ“‡Àµÿ‡¥◊Õ¥√âÕπÕÕ°‰ª‰¥â‚¥¬‰¡àµâÕß√Õ®π‡°‘¥§«“¡‡�’¬À“¬¢÷Èπ·≈â«
°≈à“«§◊Õ‡¡◊ËÕ‡°‘¥¡≈¿“«–®π√∫°«π°“√¥”√ß™’«‘µ‚¥¬ª°µ‘�ÿ¢ ∫ÿ§§≈
�“¡“√∂√—°…“�‘∑∏‘„π°“√Õ¬ŸàÕ“»—¬„π‡§À�∂“π¢Õßµπ‰¡à„Àâ∂Ÿ°√∫°«π‰¥â
‚¥¬¢Õ„Àâ»“≈�—Ëß√–ß—∫°“√°√–∑”∑’Ë√∫°«ππ—Èπ‡�’¬ ´÷Ëß§«“¡‡¥◊Õ¥√âÕπ
√”§“≠‡°‘πª°µ‘�ÿ¢π’È ‰¡à¡’¡“µ√∞“π‡ªìπµ—«‡≈¢ ‚¥¬ºŸâµ—¥�‘πµâÕß„™â
À≈—°∞“π®“°§«“¡√Ÿâ�÷°µ“¡ª°µ‘¢Õß§π∑—Ë«‰ªπ—Ëπ‡Õß

°“√ªÑÕß°—π·≈–�√â“ß¡“µ√∞“π‡Õ“‰«â≈à«ßÀπâ“¥â«¬°ÆÀ¡“¬
�‘Ëß·«¥≈âÕ¡ (environmental regulation)

°ÆÀ¡“¬�¡—¬„À¡à�”À√—∫°“√·°âªí≠À“�‘Ëß·«¥≈âÕ¡§◊Õ°“√„™â
§«“¡√Ÿâ«‘∑¬“»“�µ√å«‘‡§√“–ÀåÀ“§à“¢Õß§ÿ≥¿“æ¢Õß�‘Ëß·«¥≈âÕ¡∑’Ë�”§—≠
·µà≈–ª√–‡¿∑ °≈à“«§◊Õæ‘®“√≥“®“°�‘Ëß∑’Ë¡πÿ…¬å®”‡ªìπµâÕß„™â„π°“√
¥”√ß™’«‘µÕ¬à“ß πÈ” Õ“°“» «à“µâÕßÕ“»—¬§ÿ≥¿“æÕ“°“» §ÿ≥¿“æπÈ”
∑’Ë‰¡à¡’�‘Ëß‡®◊Õªπ‡°‘π¢π“¥„¥ À√◊Õæ‘®“√≥“®“°�‘Ëß�°ª√° ¢Õß‡�’¬
«à“®–µâÕßºà“π°“√®—¥°“√„Àâ∂Ÿ°µâÕßÕ¬à“ß‰√‡�’¬°àÕπ∑’Ë®–¬Õ¡„Àâª≈àÕ¬
ÕÕ°�Ÿà�‘Ëß·«¥≈âÕ¡‰¥â‚¥¬®–‰¡à‡�’Ë¬ßµàÕ�ÿ¢¿“æ¢ÕßºŸâ§π °“√µ√«®�Õ∫
∫—ß§—∫¥â«¬°ÆÀ¡“¬µ“¡°≈‰°π’È ®÷ß¥Ÿ∑’Ë¡“µ√∞“π‡ªìπÀ≈—° °“√°√–∑”
∑’ËµË”°«à“¡“µ√∞“π∑’Ë¥’π—Èπ ‡ªìπ�‘Ëßº‘¥°ÆÀ¡“¬„πµ—« ·µà‚¥¬ª°µ‘·≈â«
√—∞‡∑à“π—Èπ‡ªìπºŸâ„™âÕ”π“®„π°“√µ√«®·≈–√—°…“¡“µ√∞“π ¡’‡æ’¬ß∫“ß
ª√–‡∑»‡∑à“π—Èπ∑’Ë‡ªî¥°«â“ß„Àâ™“«∫â“π¡’�‘∑∏‘„π°“√¥”‡π‘π§¥’‡æ◊ËÕ
‡ªìπ°“√™à«¬∫—ß§—∫„™â°ÆÀ¡“¬Õ’°∑“ßÀπ÷Ëß ´÷Ëß‡√’¬°·π«§‘¥∑“ß
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°ÆÀ¡“¬„À¡àπ’È«à“°“√¥”‡π‘π§¥’‡æ◊ËÕª√–‚¬™πå�“∏“√≥– (public
interest litigation)

Human Rights Approach30

°“√√—°…“§ÿ≥¿“æ�‘Ëß·«¥≈âÕ¡ºà“π¡‘µ‘¢Õß�‘∑∏‘¡πÿ…¬™π
(right-based approach to environmental protection,
rights-based approach to sustainable development)31

¡’¢âÕ∑’Ë¥’°«à“°“√„™â°ÆÀ¡“¬·≈–À≈—°°“√¥â“π�‘Ëß·«¥≈âÕ¡µ“¡≈”æ—ß
‡∑à“π—Èπ ¥—ßπ’È

- �‘∑∏‘¡πÿ…¬™π‡ªìπ�‘Ëß∑’Ë¡’æ◊Èπ∞“π∑“ßª√—™≠“ ‚¥¬
À≈—°°“√·≈â«‡ªìπ∑’Ë‡§“√æ°—π‚¥¬∑—Ë«‰ªÕ¬à“ß°«â“ß¢«“ß ¥—ßπ—Èπ „π
√–¥—∫π‚¬∫“¬·≈â« À“°�“¡“√∂Õâ“ß∂÷ß°“√√—°…“§ÿ≥¿“æ�‘Ëß·«¥≈âÕ¡
«à“‡ªìπ‰ª‡æ◊ËÕ§ÿâ¡§√Õß�‘∑∏‘¡πÿ…¬™π §ÿ≥§à“¢Õß�‘∑∏‘¡πÿ…¬™π¬àÕ¡®–
Õ¬Ÿà‡Àπ◊Õ°«à“�‘Ëßµà“ßÊ ‚¥¬‡©æ“–º≈ª√–‚¬™πå√–¬–�—Èπ ∑’ËµâÕßπ”¡“
«‘‡§√“–Àå∂÷ßº≈‰¥âº≈‡�’¬ (cost-benefit analysis)

30 Michael R. Anderson, Human Rights Approaches to Environmental
Protection: An Overview „π Alan E. Boyle & Michael R. Anderson, Eds.,
HUMAN RIGHTS APPRAOCHES TO ENVIROMENTAL PROTECTION 1-4,
21-23 (1996) Õâ“ß„π David Hunter, James Salzman, & Durwood Zaelke,
INTERNATIONAL ENVIRONMENTAL LAW AND POLICY, 1286 (New York
Foundation Press, 2002)
31 Center for International Environmental Law, One Species, One Planet:
Environmental Justice and Sustainable Development (Oct. 2002) À“‰¥â∑’Ë
http://www.ceil.org/Publications/onespecies_oneplanet_22oct02.html
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- °“√Õ“»—¬∞“π�‘∑∏‘¡πÿ…¬™π‡ªî¥°«â“ß„Àâ�“¡“√∂„™â
°≈‰°„π°“√µ√«®�Õ∫‰¥âÀ≈“°À≈“¬°«à“„™â°ÆÀ¡“¬§«∫§ÿ¡¡≈æ‘…
·≈–°ÆÀ¡“¬Õπÿ√—°…å∑√—æ¬“°√∏√√¡™“µ‘ ‡æ√“–‰¡à∂Ÿ°®”°—¥�‘∑∏‘„π
°“√√âÕß‡√’¬π„Àâ¢÷ÈπÕ¬Ÿà°—∫°“√‡ªìπºŸâ‰¥â√—∫§«“¡‡�’¬À“¬À√◊Õ∂Ÿ°≈–‡¡‘¥
·≈â«µ“¡À≈—°°ÆÀ¡“¬∑—Ë«‰ª∑’Ë°≈à“«¡“·≈â«¢â“ßµâπ‡∑à“π—Èπ

- °“√µ—Èß‡√◊ËÕß¢Õßªí≠À“�‘Ëß·«¥≈âÕ¡«à“°√–∑∫�‘∑∏‘
¡πÿ…¬™π �√â“ß·π«√à«¡∑“ß§«“¡§‘¥‰¥â°«â“ß°«à“°“√Õâ“ß∂÷ß°“√
§ÿâ¡§√Õß∏√√¡™“µ‘·≈–√–∫∫π‘‡«»∑’ËÕ“®øíß¥Ÿ‡ªìπ‡√◊ËÕß¢ÕßÀ≈—°°“√
∑’Ë�«¬À√Ÿ·≈–‡ªìπªí≠À“¢Õßæ«°∑’Ë√Ë”√«¬∑’Ë°‘π¥’Õ¬Ÿà¥’·≈â«®÷ß¡“„�à„®
�‘Ëß·«¥≈âÕ¡ ‡æ√“–°“√æŸ¥∂÷ß�‘∑∏‘¡πÿ…¬™π ºŸâ§π∑—Ë«‰ª¡—°√Ÿâ�÷°«à“
‡ªìπ‡√◊ËÕß°“√§ÿâ¡§√ÕßºŸâ∑’Ë‡�’¬‡ª√’¬∫„π�—ß§¡

- À≈—°�‘∑∏‘¡πÿ…¬™π¡’§«“¡‡ªìπ�“°≈ ®÷ßÕ“®™à«¬π”æ“
„Àâ‡√◊ËÕß¢Õß°“√�√â“ß¡“µ√∞“π¥â“π�‘Ëß·«¥≈âÕ¡„π√–¥—∫µà“ßÊ ‰¡à«à“®–
‡ªìπ√–¥—∫∑âÕß∂‘Ëπ √–¥—∫™“µ‘ À√◊Õ√–¥—∫√–À«à“ßª√–‡∑»�“¡“√∂
À≈ÿ¥æâπ®“°¢âÕÕâ“ß«à“¡“µ√∞“π�‘Ëß·«¥≈âÕ¡¢Õß�—ß§¡∑’Ëµà“ß∞“π–∑“ß
‡»√…∞°‘®§«√¡’¡“µ√∞“π§ÿ≥¿“æ�‘Ëß·«¥≈âÕ¡µà“ß°—π ‡æ√“–�‘∑∏‘
æ◊Èπ∞“π¢Õß§«“¡‡ªìπ§π¬àÕ¡‡À¡◊Õπ°—π‰¡à«à“®–¡’∞“π–∑“ß‡»√…∞°‘®
Õ¬à“ß‰√
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æ≈—ßß“π∂à“πÀ‘π (æ≈—ßß“π∑“ß‡≈◊Õ°)
∑’Ë¡“ «“√�“√ π‚¬∫“¬æ≈—ßß“π ©∫—∫∑’Ë 71 ¡°√“§¡ - ¡’π“§¡ 2549 Àπâ“ 53
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2. °≈‰°°“√∫—ß§—∫„™â°ÆÀ¡“¬�‘∑∏‘¡πÿ…¬™π‡°’Ë¬«°—∫
�‘Ëß·«¥≈âÕ¡

2.1 °≈‰°°“√∫—ß§—∫„™â√–¥—∫√–À«à“ßª√–‡∑»
°≈‰°¿“¬„µâ°√Õ∫�“°≈¢Õß�Àª√–™“™“µ‘
°ÆÀ¡“¬√–À«à“ßª√–‡∑»¥â“π�‘∑∏‘¡πÿ…¬™π‡ªìπ°µ‘°“

√–À«à“ßª√–‡∑»∑’Ë¡’§«“¡æ‘‡»…°«à“°ÆÀ¡“¬√–À«à“ßª√–‡∑»Õ◊Ëπ∑—Ë«‰ª
µ√ß∑’Ë°“√‡ªî¥°«â“ß�”À√—∫ªí®‡®°∫ÿ§§≈∑’Ë‰¥â¥”‡π‘π‡√◊ËÕßµ“¡°√–∫«π°“√
¢—ÈπµÕπ„π√–¥—∫¿“¬„πª√–‡∑»¢Õßµπ®π‡�√Á®�‘Èπ·≈â«·≈–¬—ß‰¡à‰¥â√—∫
°“√·°â‰¢‡¬’¬«¬“„Àâ�“¡“√∂¬◊Ëπ‡√◊ËÕß√âÕß‡√’¬πµàÕ°≈‰°°“√Õπÿ«—µ‘·≈–
°“√∫—ß§—∫„™â°µ‘°“‰¥â‚¥¬µ√ß ´÷ËßÀπà«¬ß“π∑’Ë‡ªî¥√—∫‡√◊ËÕß√âÕß‡√’¬π
¿“¬„π°√Õ∫¢Õß�Àª√–™“™“µ‘ §◊Õ United Nations Human Rights
Committee ·≈– United Nations Sub-Committee on the
Prevention of Discrimination and Protection of Minorities

‡√◊ËÕß√âÕß‡√’¬π„Àâ�Àª√–™“™“µ‘‡¢â“µ√«®�Õ∫°“√
≈–‡¡‘¥�‘∑∏‘¡πÿ…¬™π�à«π¡“°‡ªìπ‡Àµÿ°“√≥å≈–‡¡‘¥∑’Ë√â“¬·√ß·≈–‰¡à„™à
‡√◊ËÕß¡’�“‡Àµÿ∑“ß�‘Ëß·«¥≈âÕ¡‚¥¬µ√ß Õ¬à“ß‰√°Áµ“¡ °≈‰°‡æ◊ËÕ°“√
ªØ‘∫—µ‘µ“¡°ÆÀ¡“¬√–À«à“ßª√–‡∑»¥â“π�‘∑∏‘¡πÿ…¬™π∑’Ë�”§—≠Õ’°
°≈‰°Àπ÷Ëß§◊Õ°“√°”Àπ¥„Àâ√—∞¿“§’√“¬ß“π�∂“π°“√≥å�‘∑∏‘¡πÿ…¬™π
„πª√–‡∑»¢Õßµπ‡ªìπª√–®” ∑’Ëºà“π¡“ ª√“°Ø«à“¡’À≈“¬ª√–‡∑»∑’Ë
√«¡‡Õ“‡√◊ËÕß∑“ß¥â“π�‘Ëß·«¥≈âÕ¡‰«â„π√“¬ß“πª√–®”ªï¥—ß°≈à“«¥â«¬
‚¥¬Õ“®‡ªìπ‡æ√“–≈—°…≥–¢Õß�‘∑∏‘¡πÿ…¬™πÀ≈“¬‡√◊ËÕß¡’§«“¡‡°’Ë¬«æ—π
°—∫‡√◊ËÕß¢Õß∑√—æ¬“°√·≈–�‘Ëß·«¥≈âÕ¡ ‡™àπ �‘∑∏‘„π°“√‰¥â√—∫Õ“À“√
Õ¬à“ß‡æ’¬ßæÕ πÕ°®“°π’È ∑’Ë�”§—≠§◊Õ ·π«∑“ß°“√®—¥∑”√“¬ß“πµ“¡
ICESCR °”Àπ¥„ÀâµâÕß√“¬ß“π‡°’Ë¬«°—∫�∂“π°“√≥å∑“ß¥â“π�‘Ëß·«¥≈âÕ¡
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‰«â„πÀ≈“¬∫√‘∫∑¥â«¬°—π ‡™àπ °“√√“¬ß“π‡°’Ë¬«°—∫�∂“π°“√≥å°“√
¡’πÈ”�–Õ“¥ª≈Õ¥¿—¬�”À√—∫Õÿª‚¿§∫√‘‚¿§ °“√ª√—∫ª√ÿß�ÿ¢Õπ“¡—¬
‡°’Ë¬«°—∫Õÿµ�“À°√√¡·≈–�‘Ëß·«¥≈âÕ¡ °“√°√–®“¬§«“¡°â“«Àπâ“∑“ß
‡∑§‚π‚≈¬’‡æ◊ËÕª√–‚¬™πå·°à∑ÿ°§πÕ¬à“ß∑—Ë«∂÷ß µ≈Õ¥®πº≈°√–∑∫
®“°°“√¥”‡π‘π¡“µ√°“√µà“ßÊ µàÕ§«“¡¬—Ëß¬◊π¢Õß√–∫∫π‘‡«» √«¡∂÷ß
�∂“π°“√≥å¢Õß°≈ÿà¡™πºŸâ¥âÕ¬‚Õ°“�

πÕ°®“°π’È ·π«∑“ß°“√®—¥∑”√“¬ß“πµ“¡Õπÿ�—≠≠“
«à“¥â«¬�‘∑∏‘‡¥Á°¬—ß°”Àπ¥„Àâ√—∞¿“§’µâÕß√“¬ß“π‡°’Ë¬«°—∫°“√§”π÷ß∂÷ß
º≈°√–∑∫µàÕ‡¥Á°®“°°“√«“ß·≈–¥”‡π‘π·ºπ°“√æ—≤π“¥â“πµà“ßÊ
√«¡∂÷ß¥â“π°“√¢π�àß·≈–�‘Ëß·«¥≈âÕ¡ ·≈–∑’Ë�”§—≠§◊Õ°“√°”Àπ¥„Àâ
√—∞¿“§’µâÕß√“¬ß“π‡°’Ë¬«°—∫¡“µ√°“√„π°“√®—¥À“Õ“À“√·≈–πÈ”¥◊Ë¡
∑’Ëª≈Õ¥¿—¬ ‚¥¬§”π÷ß∂÷ß·ßà¡ÿ¡∑’Ë‡°’Ë¬«°—∫§«“¡‡�’Ë¬ß®“°§«“¡‡�◊ËÕ¡‚∑√¡
¢Õß�‘Ëß·«¥≈âÕ¡·≈–¡≈¿“«–

·¡â®–‡ªìπ∑’Ë√—∫√Ÿâ°—π∑—Ë«‰ª¥’«à“ª√–‡∑»�à«π„À≠à¡—°®—¥
∑”√“¬ß“π¢Õßµπ‚¥¬π”‡�πÕ·µà·ßà¡ÿ¡«à“√—∞∫“≈¢Õßµπ‰¥â¥”‡π‘π°“√
µà“ßÊ µ“¡°µ‘°“¥â«¬¥’ ·µà°“√∑’Ë·π«∑“ß„π°“√®—¥∑”√“¬ß“π‰¥â
°”Àπ¥‰«â™—¥«à“µâÕß√“¬ß“π„π‡√◊ËÕß„¥∫â“ß ¬àÕ¡‡ªìπª√–‚¬™πåÀ“°
Õß§å°√‡Õ°™π¥â“π�‘∑∏‘¡πÿ…¬™π®–π”‰ª„™â‡æ◊ËÕ‡¢’¬π√“¬ß“π©∫—∫
∑“ß‡≈◊Õ°¢÷Èπ¡“‡ªìπµ—«‡∑’¬∫‡§’¬ß„Àâ‡ÀÁπ§«“¡πà“‡™◊ËÕ∂◊Õ¢Õß√“¬ß“π
∑’Ë‡ªìπ∑“ß°“√ ‚¥¬‡©æ“–Õ¬à“ß¬‘Ëß‡¡◊ËÕ�—ß§¡√–À«à“ßª√–‡∑»·≈–
�Àª√–™“™“µ‘‡Õß°Á„Àâ§«“¡�”§—≠°—∫‡π◊ÈÕÀ“„π√“¬ß“π©∫—∫∑“ß‡≈◊Õ°
∑’Ë∑”‚¥¬Õß§å°√‡Õ°™π¥â«¬32

32 David Hunter, James Salzman, & Durwood Zaelke Àπâ“ 1321, Õâ“ß·≈â«
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2.2 °≈‰°¿“¬„µâ°√Õ∫¢âÕµ°≈ß√–¥—∫¿Ÿ¡‘¿“§33

2.2.1 °≈‰°µ“¡Õπÿ�—≠≠“·Ààß¬ÿ‚√ª‡æ◊ËÕ°“√ª°ªÑÕß
�‘∑∏‘¡πÿ…¬™π·≈–‡�√’¿“æ¢—Èπæ◊Èπ∞“π

·¡â«à“Õπÿ�—≠≠“·Ààß¬ÿ‚√ª‡æ◊ËÕ°“√ª°ªÑÕß�‘∑∏‘¡πÿ…¬™π·≈–
‡�√’¿“æ¢—Èπæ◊Èπ∞“π‰¡à‰¥â°≈à“«∂÷ß�‘∑∏‘¡πÿ…¬™π„π°“√¡’�‘Ëß·«¥≈âÕ¡∑’Ë¥’
·µà§≥–°√√¡°“√ European Human Commission ·≈–»“≈
�‘∑∏‘¡πÿ…¬™π¬ÿ‚√ª (European Court of Human Rights)34 ‰¥â„™â
À≈—°�‘∑∏‘¡πÿ…¬™π¢—Èπæ◊Èπ∞“π¡“«‘π‘®©—¬¢âÕ¢—¥·¬âß‡°’Ë¬«°—∫�‘Ëß·«¥≈âÕ¡
‰¥â‡ªìπÕ¬à“ß¥’æÕ�¡§«√ ‡™àπ „π§¥’√–À«à“ß Lopez Ostra v. Spain35

‡¡◊ËÕªï §.». 1994 ∑’Ë»“≈�‘∑∏‘¡πÿ…¬™π¬ÿ‚√ª√—∫‡√◊ËÕß∑’Ë�àßµàÕ¡“®“°
European Human Rights Commission Õ—π‡ªìπ°√≥’∑’Ë¡’°“√
Õâ“ß«à“�‘∑∏‘¡πÿ…¬™π„π°“√„™â™’«‘µ�à«π∫ÿ§§≈·≈–™’«‘µ§√Õ∫§√—« (right
to private and family life) µ“¡¢âÕ∫∑∑’Ë 8 ∂Ÿ°≈–‡¡‘¥‡æ√“–�ÿ¢¿“æ
‡�’¬·≈–‰¥â√—∫§«“¡‡¥◊Õ¥√âÕπ√”§“≠‡æ√“–¡≈¿“«–®“°‚√ß∫”∫—¥¢Õß‡�’¬
®“°Õÿµ�“À°√√¡øÕ°Àπ—ß¢Õß‡∑»∫“≈ ‚¥¬»“≈µ—¥�‘π«à“º≈¥’∑“ß

33 �”À√—∫æ—≤π“°“√¥â“π°≈‰°°“√∫—ß§—∫„™â„π√–¥—∫¿Ÿ¡‘¿“§¢Õß∑«’ª‡Õ‡™’¬·≈–µ–«—πÕÕ°°≈“ß
¬—ß‰¡à‡ªìπ√Ÿª∏√√¡ ¥Ÿ Jon van Dyke, Prospects for the Development of Intergovern-
mental Human Rights Bodies in Asia and the Pacific „π NEW DIRECTION IN
HUMAN RIGHTS 51 (Elen Lutz, Hurst Hannum & Katheryn Burke eds. 1989)
·≈–¥Ÿ Ann Elizabeth Mayer, Universal Versus Islamic Human Rights: A Clash of
Cultures or a Clash with a Construct? 15 MICH. J. INTûl L. 307 (1994).
34 ‚¥¬º≈¢Õß Protocol 11 Õß§å°√∑—Èß�Õß‰¥â¬ÿ∫¡“√«¡‡ªìπÀπ÷Ëß‡¥’¬«„π√Ÿª·∫∫¢Õß»“≈
35 App. No. 16798/90, 20 Eur. H. R. Rep. 277 (1994) (Eur. Ct. H.R.)
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‡»√…∞°‘®∑’Ë‡∑»∫“≈‰¥â®“°°‘®°“√∫”∫—¥¢Õß‡�’¬ ‰¡à§ÿâ¡§à“°—∫º≈°√–∑∫
µàÕ�‘∑∏‘¡πÿ…¬™π¥—ß°≈à“« √—∞∫“≈�‡ªπ®÷ß‰¥â°√–∑”º‘¥µàÕÀπâ“∑’Ë
¢Õßµπ„πÕ—π∑’Ë®–‰¡à≈–‡¡‘¥µàÕ�‘∑∏‘¡πÿ…¬™π §”µ—¥�‘ππ’È®÷ß∂◊Õ«à“¡’
§ÿ≥§à“„π·ßà¢Õß°“√«‘π‘®©—¬«à“�‘∑∏‘¡πÿ…¬™π„π°“√„™â™’«‘µ�à«π∫ÿ§§≈
·≈–™’«‘µ§√Õ∫§√—«‡ªìπæ◊Èπ∞“π¢Õß§«“¡™Õ∫∏√√¡∑’Ë®–‰¥âÕ¬Ÿà„π
�¿“æ·«¥≈âÕ¡∑’Ë¥’æÕµàÕ°“√¡’™’«‘µÕ¬à“ßª°µ‘�ÿ¢

Õ¬à“ß‰√°Áµ“¡ „πªï §.». 1997 „π§¥’√–À«à“ß Balmer-Schafroth
and Others V. Switzerland (67\1996\686\876) ∑’Ë»“≈�‘∑∏‘
¡πÿ…¬™π¬ÿ‚√ª«‘π‘®©—¬«à“°ÆÀ¡“¬¢Õß�«‘µ‡´Õ√å·≈π¥å√—∫√Õß�‘∑∏‘
„π°“√¥”√ß™’«‘µ·≈–�‘∑∏‘„π�ÿ¢¿“æ (right to physical integrity)
·µà°“√Õπÿ≠“µ„ÀâµàÕ„∫Õπÿ≠“µµ—Èß‚√ßß“πæ≈—ßß“ππ‘«‡§≈’¬√å ´÷Ëß
‰¡àª√“°Ø«à“‡ªìπÕ—πµ√“¬µàÕ�‘∑∏‘¥—ß°≈à“« ‡æ’¬ß·µàÕ“®¡’§«“¡‡�’Ë¬ß
®÷ßµ—¥�‘π«à“‡Àµÿ§«“¡‡�’Ë¬ß¥—ß°≈à“«‰°≈®“°�‘∑∏‘∑’ËÕâ“ß∂÷ß‡°‘π‰ª
®÷ß‰¡à√—∫§”øÑÕß«à“°“√µàÕ„∫Õπÿ≠“µ¥—ß°≈à“«≈–‡¡‘¥�‘∑∏‘∑—Èß�Õßª√–°“√

2.2.2 °≈‰°µ“¡Õπÿ�—≠≠“·Ààß∑«’ªÕ‡¡√‘°“«à“¥â«¬
�‘∑∏‘¡πÿ…¬™π

„π∑”πÕß‡¥’¬«°—π°—∫°√≥’¢Õß¬ÿ‚√ª Õπÿ�—≠≠“·Ààß∑«’ªÕ‡¡√‘°“
«à“¥â«¬�‘∑∏‘¡πÿ…¬™π„™â°≈‰°„π°“√§«∫§ÿ¡°“√Õπÿ«—µ‘·≈–∫—ß§—∫„™â
µ“¡Õπÿ�—≠≠“¥â«¬°“√«‘π‘®©—¬¢âÕ√âÕß‡√’¬π ‚¥¬§≥–°√√¡°“√
Inter-American Commission on Human Rights ·≈–»“≈
(Inter-American Court of Human Rights) ‡©æ“–∑’Ë‡ªìπªí≠À“
§«“¡¢—¥·¬âß√–À«à“ß√—∞°—∫√—∞·≈–‡Õ°™π°—∫√—∞‡∑à“π—Èπ ‰¡à√«¡∂÷ß°√≥’
√–À«à“ß‡Õ°™π°—∫‡Õ°™π ‚¥¬‡√◊ËÕß√âÕß‡√’¬π¢Õßªí®‡®°™π®“°ª√–‡∑»
�¡“™‘°µâÕßºà“π°√–∫«π°“√‡¬’¬«¬“¿“¬„πª√–‡∑»¢Õßµπ∑—ÈßÀ¡¥·≈â«
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®÷ß�“¡“√∂π”‡√◊ËÕß‡¢â“�Ÿà°“√æ‘®“√≥“®“°§≥–°√√¡°“√√–À«à“ß
ª√–‡∑»‰¥â ·µàªí®‡®°™π‰¡à�“¡“√∂π”‡√◊ËÕß¢÷Èπ�Ÿà»“≈ Inter-American
Court ‰¥â‚¥¬µ√ß πÕ°®“°ºà“π°“√æ‘®“√≥“®“°§≥–°√√¡°“√°àÕπ
‚¥¬§≥–°√√¡°“√¡’∫∑∫“∑Õ’°ª√–°“√Àπ÷Ëß§◊Õ°“√√“¬ß“π�∂“π°“√≥å
�‘∑∏‘¡πÿ…¬™π„πª√–‡∑»�¡“™‘° ·≈–»“≈¡’∫∑∫“∑‡�√‘¡Õ’°ª√–°“√
§◊Õ°“√«“ß·π«°“√µ’§«“¡‡æ◊ËÕ‡ªìπ∫√√∑—¥∞“π¿Ÿ¡‘¿“§

∑—Èßπ’È ¡“µ√∞“π„π°“√æ‘�Ÿ®πå§«“¡®√‘ß„π°“√µ√«®�Õ∫¢Õß
§≥–°√√¡°“√·≈–»“≈�‘∑∏‘¡πÿ…¬™π¬◊¥À¬ÿàπ°«à“°“√¥”‡π‘π§¥’„π
»“≈∑—Ë«‰ª¥â«¬°“√‡ªî¥„Àâ�“¡“√∂√—∫øíß¢âÕ‡∑Á®®√‘ß®“°æ¬“π·«¥≈âÕ¡‰¥â
·≈–À“°‡ªìπ°√≥’√–À«à“ß√—∞°—∫ª√–™“™π ΩÉ“¬√—∞®–µâÕß‡ªìπΩÉ“¬
æ‘�Ÿ®πå·°â¢âÕ°≈à“«À“ ‰¡à„™àΩÉ“¬ª√–™“™π∑’ËµâÕßæ‘�Ÿ®πå«à“‡√◊ËÕß‡ªìπ‰ª
µ“¡∑’Ë°≈à“«À“«à“¡’°“√≈–‡¡‘¥�‘∑∏‘¡πÿ…¬™π

Õ¬à“ß‰√°Áµ“¡ ·¡â«à“¿Ÿ¡‘¿“§Õ‡¡√‘°“®–¡’§«“¡°â“«Àπâ“¡“°
„π°“√√—∫√Õß�‘∑∏‘„π�‘Ëß·«¥≈âÕ¡‰«â„πæ‘∏’�“√ Protocol of San
Salvador ¢âÕ∫∑∑’Ë 11 ́ ÷Ëß∫—≠≠—µ‘√—∫√Õß�‘∑∏‘„π�‘Ëß·«¥≈âÕ¡∑’Ë¥’µàÕ�ÿ¢¿“æ
(right to healthy environment) ·µà¢âÕ∫∑∑’Ë 19 «√√§ 6 ¢Õß
æ‘∏’�“√π’È°≈—∫√–∫ÿ„Àâ¬◊Ëπ¢âÕ√âÕß‡√’¬πµàÕ§≥–°√√¡°“√‰¥â‡©æ“–·µà
�‘∑∏‘„π¥â“π·√ßß“π·≈–°“√»÷°…“‡∑à“π—Èπ36 ¥—ßπ—Èπ °≈‰°°“√∫—ß§—∫„Àâ
‡ªìπ‰ªµ“¡�‘∑∏‘„π�‘Ëß·«¥≈âÕ¡∑’Ë¥’®÷ß∑”‰¥â¥â«¬™àÕß∑“ßµ“¡¡“µ√“ 29
·ÀàßÕπÿ�—≠≠“À≈—°‡∑à“π—Èπ

36 James L. Cavallaro & Emily J. Schaffer,  Less As More: Rethinking
Supranational Litigation of Economic and Social Rights In The Americas,
56 HASTINGS L.J. 217, 227.
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2.2.3 °≈‰°µ“¡°Æ∫—µ√·Ààß·Õø√‘°“«à“¥â«¬�‘∑∏‘
¡πÿ…¬™π·≈–æ≈‡¡◊Õß

§≥–°√√¡°“√ African Commission §◊ÕºŸâ∑”Àπâ“∑’Ë„π°“√
µ√«®µ√“�∂“π°“√≥å·≈–√“¬ß“π¢âÕ‡�πÕ·π–‡°’Ë¬«°—∫°“√·°âªí≠À“
�‘∑∏‘¡πÿ…¬™π„π¿Ÿ¡‘¿“§·Õø√‘°“ °“√µ√«®µ√“·≈–µ√«®�Õ∫
�∂“π°“√≥å∑”‚¥¬�Õß™àÕß∑“ß§◊Õ°“√√—∫√“¬ß“π®“°ª√–‡∑»�¡“™‘°
´÷Ëß∑’Ëºà“π¡“∫“ßª√–‡∑»‰¡à∂◊ÕªØ‘∫—µ‘„π°“√√“¬ß“πÕ¬à“ß®√‘ß®—ß ·≈–
°“√√—∫‡√◊ËÕß√âÕß‡√’¬π‚¥¬√—∞¿“§’ ‚¥¬ª√–™“™π ´÷Ëß�à«π„À≠à¡’Õß§å°√
‡Õ°™π‡ªìπºŸâ¬◊Ëπ‡√◊ËÕß·∑π ‡¡◊ËÕ‰¥âº≈°“√µ√«®�Õ∫·≈â«®÷ß√“¬ß“π
µàÕΩÉ“¬µà“ßÊ ‚¥¬‰¡à¡’�¿“æ∫—ß§—∫‡∑à“∑’Ë§«√ ®π∑”„Àâ„πªï §.». 1997
¡’°“√µ√“·≈–√—∫√Õßæ‘∏’�“√‡�√‘¡°Æ∫—µ√´÷Ëß√«¡‡√◊ËÕß°“√®—¥µ—Èß»“≈
�‘∑∏‘¡πÿ…¬™π¢÷Èπ„π¿Ÿ¡‘¿“§ ·µà»“≈π’È¬—ß‰¡à‰¥â‡ªî¥¥”‡π‘π°“√Õ¬à“ß
·∑â®√‘ß ‡æ√“–æ‘∏’�“√®—¥µ—Èß‡æ‘Ëß¡’º≈∫—ß§—∫„™â‡¡◊ËÕ‡¥◊Õπ¡°√“§¡
§.». 2004 ª√–°Õ∫°—∫‡°‘¥§«“¡≈à“™â“‡æ√“–¡’§«“¡§‘¥√‘‡√‘Ë¡§Ÿà¢π“π
„π°“√®—¥µ—Èß»“≈¬ÿµ‘∏√√¡√–¥—∫¿Ÿ¡‘¿“§¢÷Èπ¡“¥â«¬Õ’°∑“ß37

37 Nsongurua J. Udombana, Between Promise and Performance: Revisiting Statesû
Obligations under The African Human Rights Charter, 40 STAN. J. INTûL L. 105,
140-141.
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°“√ª√–¡ß„ππà“ππÈ”‰∑¬
∑’Ë¡“ «“√�“√ π‚¬∫“¬æ≈—ßß“π ©∫—∫∑’Ë 71 ¡°√“§¡ - ¡’π“§¡ 2549 Àπâ“ 33
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2.3 °“√∫—ß§—∫„™â√–¥—∫™“µ‘ (National Human Rights
Institutions, NHRI)

‚¥¬À≈—°°“√·≈â« °“√�√â“ß�—ß§¡·Ààß°“√‡§“√æ�‘∑∏‘
¡πÿ…¬™π„Àâ‡°‘¥¢÷Èπ®√‘ß µâÕßÕ“»—¬∫∑∫“∑∑’Ë�√â“ß�√√§å¢Õß∑ÿ°
¿“§�à«π¢Õß�—ß§¡ ∑—Èß√–¥—∫¿“¬„π·≈–√–À«à“ßª√–‡∑» °“√∫√√≈ÿ
�Ÿà ‡ªÑ“À¡“¬¥—ß°≈à“«¬—ß¢÷ÈπÕ¬Ÿà°—∫§«“¡‡ªìπª√–™“∏‘ª‰µ¬·≈–°“√
¡’∏√√¡“¿‘∫“≈¢Õß�—ß§¡ √«¡∑—Èß¡√¥°„π∑“ß‚§√ß�√â“ß·ÀàßÕ”π“®
√–À«à“ß√—∞°—∫ª√–™“�—ß§¡ µ≈Õ¥®πªí®®—¬∑“ß‡»√…∞°‘® «—≤π∏√√¡
(Human Rights Culture) ·≈–�—ß§¡38 °“√‡°‘¥¢÷Èπ¢Õß°≈‰°§ÿâ¡§√Õß
�‘Ëß·«¥≈âÕ¡µ—ÈßÕ¬Ÿà∫πæ◊Èπ∞“π∑“ß§«“¡§‘¥∑’Ë«à“°ÆÀ¡“¬·≈–Àπà«¬ß“π
¢Õß√—∞‡∑à“∑’Ë¡’Õ¬Ÿàπ—Èπ‰¡à‡æ’¬ßæÕµàÕ°“√ª°ªÑÕß§ÿâ¡§√Õßª√–™“™π
‚¥¬‡©æ“–ºŸâ¥âÕ¬‚Õ°“�‰¥âÕ¬à“ß∑—Ë«∂÷ß·≈–‡∑à“‡∑’¬¡39 ¢âÕ‡¢’¬π„π�à«ππ’È
®÷ß‡ªìπ‡æ’¬ß°“√æ‘®“√≥“Àπà«¬ß“πÀ√◊Õ°≈‰°∑’Ë‡ªìπ·°π„π°“√√à«¡
¢—∫‡§≈◊ËÕπ°—∫�à«πµà“ßÊ ∫“ß°≈‰°‚¥¬‡©æ“–∑’Ë‡°’Ë¬«°—∫°“√„™â°ÆÀ¡“¬
∑’Ë‡°’Ë¬«¢âÕß°—∫°“√§ÿâ¡§√Õß�‘∑∏‘¡πÿ…¬™π‡∑à“π—Èπ

38 Linda C. Rief, Building Democratic Institutions: The Role of National Human
Rights Institutions in Good Governance and Human Rights Protection, 13 Harv.
Hum. Rts. J. 1
39 Paulo Sergio Pinheiro and David Carlos Baluate, National Strategies-Human
Rights Commissions, Ombudsman, and National Action Plans, HUMAN
DEVELOPMENT REPORT 2000, BACKGROUD PAPER À“‰¥â∑’Ë http://hdr.undp.org/
docs/publications/background_papers/Pinheiro-Baluarte.html
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„π§«“¡À¡“¬Õ¬à“ß°«â“ß ‡¡◊ËÕ°≈à“«∂÷ß NRHI ¡—°À¡“¬§«“¡
Õ¬à“ß°«â“ß√«¡‡Õ“°≈‰°À≈—°∑—ÈßÀ≈“¬∑’Ë¡’Õ”π“®Àπâ“∑’Ëµ“¡°ÆÀ¡“¬„π
°“√§ÿâ¡§√Õß�‘∑∏‘¡πÿ…¬™π Õ—π‰¥â·°à §≥–°√√¡°“√�‘∑∏‘¡πÿ…¬™π
·Ààß™“µ‘ (National Human Rights Commission, NHRC)
ºŸâµ√«®√“™°“√·ºàπ¥‘π (Ombudsman) ·≈–Àπà«¬ß“π∑’Ëº�¡º�“π
‡Õ“∫∑∫“∑¢Õß�ÕßÀπà«¬‡¢â“‰«â¥â«¬°—π ‚¥¬„π∫“ßª√–‡∑»∑’Ë‡æ‘Ëßºà“π
‡Àµÿ°“√≥å≈–‡¡‘¥�‘∑∏‘¡πÿ…¬™πÕ¬à“ß√ÿπ·√ß·≈–°«â“ß¢«“ßÕ“®¡’
Àπà«¬ß“πÀ√◊Õ°≈‰°§ÿâ¡§√Õß�‘∑∏‘¡πÿ…¬™π‡©æ“–°‘®„π√Ÿª·∫∫Õ◊ËπÊ Õ’°
·µà®–‰¡à¢Õ°≈à“«∂÷ß„π∑’Ëπ’È ¥â«¬‡Àµÿ∑’Ëß“π™‘Èππ’È ®–¡ÿàß‡πâπ°≈‰°¥â“π
�‘∑∏‘¡πÿ…¬™πµ“¡§«“¡À¡“¬∑—Ë«‰ª ´÷Ëß‡°’Ë¬«¢âÕß°—∫�‘∑∏‘¡πÿ…¬™π
¥â“πµà“ßÊ Õ—π�—¡æ—π∏å°—∫°“√√—°…“§ÿ≥¿“æ�‘Ëß·«¥≈âÕ¡

2.3.1 §≥–°√√¡°“√�‘ ∑ ∏‘ ¡πÿ…¬™π·Àà ß ™ “µ‘
(National Human Rights Commission, NHRC)

ª√–‡∑»„π‡§√◊Õ®—°√¿æ (Commonwealth) À√◊Õ∑’Ë‡§¬ª°§√Õß
‚¥¬�À√“™Õ“≥“®—°√�à«π„À≠à¡’§≥–°√√¡°“√�‘∑∏‘¡πÿ…¬™π·Ààß™“µ‘
‡™àπ ·§π“¥“ ÕÕ�‡µ√‡≈’¬ π‘«´’·≈π¥å Õ‘π‡¥’¬ »√’≈—ß°“ πÕ°®“°π’È
¬—ß¡’ª√–‡∑»Õ◊ËπÊ Õ’°∑’Ë„™â√–∫∫π’È Õ—π‰¥â·°à Õ‘π‚¥π’‡´’¬ ‡πª“≈ øî≈‘ªªîπ�å
¡“‡≈‡´’¬ øî®‘ ¬Ÿ°“π¥“ ‡°“À≈’„µâ ·Õø√‘°“„µâ °≈‰°§ÿâ¡§√Õß�‘∑∏‘
¡πÿ…¬™π„π√Ÿª·∫∫§≥–°√√¡°“√�‘∑∏‘¡πÿ…¬™π·Ààß™“µ‘¡’¿“√°‘®
À≈—°�Õß¥â“π§◊Õ¥â“π°“√�àß‡�√‘¡·≈–¥â“π°“√§ÿâ¡§√Õß�‘∑∏‘¡πÿ…¬™π
§≥–°√√¡°“√�‘∑∏‘¡πÿ…¬™π·Ààß™“µ‘¢Õß∫“ßª√–‡∑»¡“®“°°“√
·µàßµ—Èß‚¥¬ΩÉ“¬∫√‘À“√ ∫“ßª√–‡∑»„™â°√–∫«π°“√¢Õß√—∞�¿“„π°“√
�√√À“·≈–·µàßµ—Èß ∫“ßª√–‡∑»„™âÕ”π“®∑—Èß�ÕßΩÉ“¬‡¢â“¡“‡°’Ë¬«æ—π
∂à«ß¥ÿ≈°—π„π°“√·µàßµ—Èß
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§≥–°√√¡°“√�‘∑∏‘¡πÿ…¬™π·Ààß™“µ‘�à«π„À≠à‡ªî¥°«â“ß„Àâ
∫ÿ§§≈„¥°Á‰¥â∑’Ë‡ÀÁπ«à“µπ‰¡à‰¥â√—∫°“√ªØ‘∫—µ‘Õ¬à“ß‡§“√æ„π»—°¥‘Ï»√’
·Ààß§«“¡‡ªìπ¡πÿ…¬å¢Õßµπ�“¡“√∂√âÕß‡√’¬π„Àâ¡’°“√µ√«®�Õ∫
‚¥¬‰¡à®”‡ªìπµâÕß‡ªìπ‡√◊ËÕß∑’Ë¡’°“√≈–‡¡‘¥°ÆÀ¡“¬¿“¬„π¢Õßª√–‡∑»
©∫—∫„¥©∫—∫Àπ÷Ëß‚¥¬µ√ß ∫“ßª√–‡∑»√–∫ÿ„ÀâÕâ“ßÕ‘ß�‘∑∏‘¡πÿ…¬™π®“°
�‘∑∏‘∑’Ë‰¥â√—∫°“√√—∫√Õß„π√—∞∏√√¡πŸ≠À√◊Õ°ÆÀ¡“¬¿“¬„πª√–‡∑»
·µà∫“ßª√–‡∑»„Àâ∂◊Õ‡Õ“°ÆÀ¡“¬�‘∑∏‘¡πÿ…¬™π√–À«à“ßª√–‡∑»
‡ªìπ∞“π·Ààß°“√√—∫√Õß�‘∑∏‘‰¥â‚¥¬µ√ß Õ¬à“ß‡™àπ ª√–‡∑»‰∑¬ Õ‘π‡¥’¬
‡πª“≈ ‡°“À≈’„µâ ¡Õß‚°‡≈’¬ ‡ªìπµâπ

°“√√âÕß‡√’¬πµàÕ§≥–°√√¡°“√�‘∑∏‘¡πÿ…¬™π·Ààß™“µ‘‰¡àµâÕß
‡�’¬§à“∏√√¡‡π’¬¡„π°“√¬◊Ëπ§”√âÕß ·≈–‰¡àµâÕßÕ“»—¬°“√Õâ“ß∞“π�‘∑∏‘
µ“¡°ÆÀ¡“¬µ“¡¢âÕ®”°—¥‡√◊ËÕßÕ”π“®øÑÕß∑’ËÕ“®‡°‘¥¢÷Èπ‡¡◊ËÕ√âÕß‡√’¬π
µàÕ°√–∫«π°“√¬ÿµ‘∏√√¡À√◊Õ»“≈ ∑—Èßπ’È §≥–°√√¡°“√�‘∑∏‘¡πÿ…¬™π
·Ààß™“µ‘¢Õß∫“ßª√–‡∑»√—∫‡√◊ËÕß√âÕß‡√’¬π∑’Ë‡ªìπªí≠À“√–À«à“ß√—∞°—∫
∫ÿ§§≈‡∑à“π—Èπ „π¢≥–∑’Ë∫“ßª√–‡∑»√—∫‡√◊ËÕß‡Àµÿ≈–‡¡‘¥�‘∑∏‘¡πÿ…¬™π
√–À«à“ß‡Õ°™π°—∫∫ÿ§§≈ ‡™àπ ªí≠À“°“√‡≈◊Õ°ªØ‘∫—µ‘„π°“√®â“ßß“π¥â«¬
πÕ°®“°π’È ∫“ßª√–‡∑»¬—ß„Àâ§≥–°√√¡°“√�‘∑∏‘¡πÿ…¬™π·Ààß™“µ‘
¡’∫∑∫“∑„π°“√‡ªìπºŸâ‰°≈à‡°≈’Ë¬¢âÕæ‘æ“∑ ·≈–À“°‰¡à‡ªìπ∑’Ëµ°≈ß°—π‰¥â
°ÁÕ“®¡’°“√‡�πÕ‡√◊ËÕß�Ÿà°≈‰°°“√∑”§”«‘π‘®©—¬∑’Ë¡’º≈ºŸ°æ—π ‡™àπ »“≈
À√◊Õ§≥–æ‘®“√≥“¢âÕ¢—¥·¬âß¥â“π�‘∑∏‘¡πÿ…¬™π (human rights
tribunal)

¢âÕ¥’ª√–°“√Àπ÷Ëß¢Õß°≈‰°°“√µ√«®�Õ∫°“√≈–‡¡‘¥�‘∑∏‘
¡πÿ…¬™π�à«π„À≠à §◊Õ¡“µ√∞“π°“√æ‘�Ÿ®πå¢Õß°“√µ√«®�Õ∫‡Àµÿ
≈–‡¡‘¥�‘∑∏‘¡πÿ…¬™π‰¡à�Ÿß‡À¡◊Õπ¡“µ√°“√°“√æ‘�Ÿ®πå§«“¡®√‘ß„π»“≈
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·≈–‰¡à∂Ÿ°®”°—¥¥â«¬À≈—°‡°≥±å‡°’Ë¬«°—∫«‘∏’æ‘®“√≥“§«“¡·≈–°“√
√—∫øíßæ¬“πÀ≈—°∞“π Õ¬à“ß‰√°Áµ“¡ º≈¢Õß°“√¥”‡π‘π°“√¬àÕ¡ÕàÕπ°«à“
°√–∫«π°“√æ‘®“√≥“§¥’„π»“≈ (soft power) °≈à“«§◊Õ§≥–
°√√¡°“√�‘∑∏‘¡πÿ…¬™π·Ààß™“µ‘¡’§”«‘π‘®©—¬·≈–§«“¡‡ÀÁπÕ¬à“ß„¥
‰¡àºŸ°æ—πºŸâ∑’Ë∂Ÿ°√âÕß‚¥¬µ√ß‡À¡◊ÕπÕ¬à“ß§”æ‘æ“°…“ ·µà∑”‰¥â‡æ’¬ß
°“√‡�πÕ·π–µàÕºŸâ√—∫º‘¥™Õ∫„π°“√∫√‘À“√ª√–‡∑»„π√–¥—∫π‚¬∫“¬
·¡â„π∫“ßª√–‡∑» ‡™àπ ÕÕ�‡µ√‡≈’¬ §≥–°√√¡°“√�‘∑∏‘¡πÿ…¬™π
(Australian Human Rights and Equal Opportunity Commission)
¥”‡π‘π∫∑∫“∑„π°“√º≈—°¥—π (lobbyist) „Àâ‡°‘¥°“√‡ª≈’Ë¬π·ª≈ß
°ÆÀ¡“¬·≈–π‚¬∫“¬„π‡√◊ËÕß§πÕæ¬æ‡¢â“‡¡◊Õß ·≈–„π°√≥’§≥–
°√√¡°“√�‘∑∏‘¡πÿ…¬™πÕ‘π‡¥’¬¥”‡π‘π∫∑∫“∑„π°“√¬°‡≈‘°°ÆÀ¡“¬
ªÑÕß°—π°“√°àÕ°“√√â“¬„πªï §.». 198740 πÕ°®“°π’È §≥–°√√¡°“√�‘∑∏‘
¡πÿ…¬™π�“¡“√∂¥”‡π‘π∫∑∫“∑√–¬–¬“«‚¥¬ª√–�“π°—∫�à«πµà“ßÊ
„π�—ß§¡ ‡æ◊ËÕµ‘¥µ“¡„Àâ‡°‘¥æ≈—ß¢—∫‡§≈◊ËÕπÕ¬à“ßµàÕ‡π◊ËÕß„π°“√·°â
ªí≠À“¢Õß�—ß§¡ (social justice) „π‡√◊ËÕß∑’ËÕ“®°«â“ß·≈–≈÷°´÷Èß°«à“
°√Õ∫∑’Ë°”Àπ¥‚¥¬µ—«∫∑°ÆÀ¡“¬ „π∫“ßª√–‡∑»∑’Ë√–∫∫»“≈¬ÿµ‘∏√√¡
¬—ß‰¡à¡’§«“¡Õ‘�√–·≈–‚ª√àß„�Õ¬à“ß·∑â®√‘ß °≈‰°§ÿâ¡§√Õß�‘∑∏‘¡πÿ…¬™π
‰¥âæ‘�Ÿ®πå„Àâ‡ÀÁπ·≈â««à“¡’ª√–‚¬™πåÕ¬à“ß¡“°„π°“√™à«¬º≈—°¥—π�—ß§¡
‰ª„π∑‘»∑“ß·Ààß∏√√¡“¿‘∫“≈

40 Carolyn Evans, Human Rights Commissions and Religious Conflict in the
Asia-Pacific, Region, 53 International & Comparative Law Quarterly, 713
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·¡â«à“‚¥¬À≈—°¢Õß°“√∫√‘À“√Õß§å°√‚¥¬∑—Ë«‰ª·≈â«Õß§å°√∑’Ë¥’
§«√¥”√ßÕ¬Ÿà·≈–√ÿàß‡√◊Õß‰¥â¥â«¬§«“¡‡ªìπ√–∫∫∑’Ë¥’¢Õß¡—π‡Õß ‰¡à„™à
¢÷ÈπÕ¬Ÿà°—∫µ—«∫ÿ§§≈ Õ¬à“ß‰√°Áµ“¡ ‡π◊ËÕß®“°°“√¥”‡π‘πß“π¢Õß§≥–
°√√¡°“√�‘∑∏‘¡πÿ…¬™π·Ààß™“µ‘ ‡ªìπß“π∑’ËµâÕß«‘π‘®©—¬·≈–„Àâ
§«“¡‡ÀÁπ‡°’Ë¬«°—∫�‘∑∏‘¡πÿ…¬™π ´÷Ëß�”À√—∫ºŸâ§π�à«π„À≠à·≈â« ¬—ßÕ“®
øíß¥Ÿ‡ªìπ‡√◊ËÕßπ“¡∏√√¡·≈–‰°≈µ—« À“°‰¡à�“¡“√∂‡√’¬°§«“¡„�à„®
·≈–»√—∑∏“®“°�—ß§¡‰¥â·≈â« ¬àÕ¡¬“°Õ¬à“ß¬‘Ëß∑’ËºŸâ∫√‘À“√ª√–‡∑»®–
√—∫øíß¢âÕ‡�πÕ·π–¢Õß§≥–°√√¡°“√�‘∑∏‘¡πÿ…¬™π·Ààß™“µ‘ §«“¡�”‡√Á®
„π°“√¥”‡π‘πß“π¢Õß§≥–°√√¡°“√�‘∑∏‘¡πÿ…¬™π·Ààß™“µ‘®÷ß¢÷ÈπÕ¬Ÿà
°—∫‡°’¬√µ‘ª√–«—µ‘ §«“¡√Ÿâ·≈–§ÿ≥∏√√¡¢ÕßºŸâ‡ªìπª√–∏“π‡ªìπ�”§—≠

2.3.2 °≈‰°°“√µ√«®√“™°“√·ºàπ¥‘π (Ombudsman)
ºŸâµ√«®√“™°“√·ºàπ¥‘π À√◊Õ Ombudsman ‡ªìπ°≈‰°µ√«®�Õ∫

§«“¡∂Ÿ°µâÕß™Õ∫∏√√¡„π°“√∫√‘À“√√“™°“√·ºàπ¥‘π (administrative
justice) À≈—°°“√·≈–§«“¡§‘¥„π°“√¡’°≈‰°∑“ß°“√‡¡◊Õß°“√ª°§√Õß
™π‘¥π’È¡’∑’Ë¡“‡°à“·°àµ—Èß·µàªï §.». 1809 ´÷Ëß√‘‡√‘Ë¡¢÷Èπ„πª√–‡∑»�«’‡¥π
‚¥¬‡√’¬°«à“ Ombudsman for Justice ·≈–ª√–‡∑»µà“ßÊ „π°≈ÿà¡
�·°π¥‘‡π‡«’¬ ‡™àπ µ—Èß¢÷Èπ„πøîπ·≈π¥å‡¡◊ËÕªï §.». 1919 „π‡¥π¡“√å§
‡¡◊ËÕ §.». 1953 „ππÕ√å‡«¬å‡¡◊ËÕ §.». 1962 ª°µ‘·≈â« °≈‰°π’È„™â
Ombudsman ‡ªìπ∫ÿ§§≈‡æ’¬ß§π‡¥’¬« ·µà„π∫“ß∑’Ë®–µ—Èß‡ªìπ
§≥–∫ÿ§§≈ ‚¥¬Õ”π“®¢ÕßΩÉ“¬π‘µ‘∫—≠≠—µ‘„Àâµ√«®�Õ∫°“√„™âÕ”π“®
√—∞¢ÕßΩÉ“¬∫√‘À“√ ·µà‰¡à√«¡∂÷ß°“√µ√«®�Õ∫°“√„™âÕ”π“®¢ÕßΩÉ“¬
µÿ≈“°“√·≈–ΩÉ“¬π‘µ‘∫—≠≠—µ‘‡Õß Õ’°∑—Èß‰¡àª√“°Ø«à“¡’ Ombudsman
„πª√–‡∑»„¥∑’Ë¡’Õ”π“®µ√«®�Õ∫°“√°√–∑”¢Õß¿“§‡Õ°™π ∑—Èßπ’È
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∫“ßª√–‡∑»Õ“®‡√’¬°™◊ËÕ Ombudsman ·µ°µà“ßÕÕ°‰ª ‡™àπ „π
�À√“™Õ“≥“®—°√·≈–»√’≈—ß°“‡√’¬°«à“ Parliamentary Commissioner
for Administration „π·Õø√‘°“„µâπÕ°®“°¡’§≥–°√√¡°“√�‘∑∏‘
¡πÿ…¬™π·≈â« ¬—ß¡’°≈‰°µ√«®�Õ∫√“™°“√·ºàπ¥‘π∑’Ë‡√’¬°«à“ Public
Protector „π‡¡◊Õß§«‘‡∫Á° ª√–‡∑»·§π“¥“‡√’¬°«à“ Protector for the
Citizen (Protecteur du Citoyen) „πÕÕ�‡µ√’¬‡√’¬°«à“ Peopleûs
Advocate (Volksanwaltschaft) ·≈–„πÕ‘µ“≈’‡√’¬°«à“ Civic
Defender (Difensore Civico)41

Ombudsman �“¡“√∂¥”‡π‘πß“π°“√µ√«®�Õ∫√“™°“√·ºàπ¥‘π
‰¥â‡Õß‚¥¬‰¡àµâÕß√Õ„Àâ¡’°“√√âÕß‡√’¬π®“°ª√–™“™π ·µà¡’∫“ßª√–‡∑»
∑’Ë√–∫ÿ«à“‰¡à�“¡“√∂√âÕß‡√’¬πµàÕ Ombudsman ‰¥â‚¥¬µ√ß ‚¥¬µâÕß
¬◊Ëπ‡√◊ËÕßºà“π�¡“™‘°√—∞�¿“ ‡™àπ Ombudsman „π·∫∫¢Õß�À√“™-
Õ“≥“®—°√ ¡“µ√°“√°“√æ‘�Ÿ®πåµ√«®�Õ∫·≈–º≈¢Õß°“√«‘π‘®©—¬¢Õß
Ombudsman ¡’≈—°…≥–§≈â“¬§≥–°√√¡°“√�‘∑∏‘¡πÿ…¬™π§◊Õ
‰¡à‡§√àß§√—¥„π«‘∏’°“√·�«ßÀ“¢âÕ‡∑Á®®√‘ß‡À¡◊Õπ°√–∫«π°“√¢Õß»“≈
·≈–º≈¢Õß°“√«‘π‘®©—¬Õ¬Ÿà„π√Ÿª¢Õß§”·π–π”‚¥¬‰¡à¡’º≈ºŸ°æ—πµ“¡
°ÆÀ¡“¬ ∑—Èßπ’È Ombudsman ·∫∫¥—Èß‡¥‘¡‰¡à¡’∫∑∫“∑‡°’Ë¬«°—∫°“√
§ÿâ¡§√Õß�‘∑∏‘¡πÿ…¬™π‚¥¬µ√ß ·≈–°“√¥”‡π‘πß“π‰¡à¡’°“√Õâ“ß∂÷ß
À≈—°�‘∑∏‘¡πÿ…¬™π‡ªìπµ—«µ—Èß42 ·µà‡π◊ËÕß®“°∫∑∫“∑„π°“√µ√«®�Õ∫

41 Linda C. Rief Àπâ“ 8, Õâ“ß·≈â«
42 Dean M. Gottehrer and Michael Hostina, Essential Characteristics of
a Classical Ombudsman, United States Ombudsman Association (1999).
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§«“¡∂Ÿ°µâÕß™Õ∫∏√√¡„π°“√„™âÕ”π“®√—∞ ‡π◊ÈÕÀ“·≈–º≈¢Õß°“√
¥”‡π‘πß“π„π∑“ßªØ‘∫—µ‘∑’Ë‡ªìπ®√‘ß¬àÕ¡‡°’Ë¬«¢âÕß°—∫�‘∑∏‘¡πÿ…¬™π
Õ¬Ÿà„πµ—«‡æ√“–°“√µ√«®�Õ∫§«“¡™Õ∫¥â«¬°ÆÀ¡“¬¬àÕ¡√«¡∂÷ß
§«“¡™Õ∫¥â«¬°ÆÀ¡“¬�‘∑∏‘¡πÿ…¬™π∑’Ë∫“ßª√–‡∑»¡’°“√ÕÕ°°ÆÀ¡“¬
‡©æ“–¢÷Èπ¡“¥â«¬ ·≈–¬—ß‡ªìπ°≈‰°∑’Ë§Õ¬µ√«®�Õ∫‰¡à„ÀâÕ”π“®√—∞
°¥≈ß�Ÿàª√–™“™π‚¥¬º‘¥°ÆÀ¡“¬À√◊Õ‰¡à‡ªìπ∏√√¡43

Õ¬à“ß‰√°Á¥’ ¡’∫“ßª√–‡∑» ‡™àπ øîπ·≈π¥å ∑’Ë Ombudsman
¡’Õ”π“®„π°“√µ√«®�Õ∫¢â“√“™°“√∑—ÈßÀ≈“¬√«¡∑—Èßµÿ≈“°“√¥â«¬
‚¥¬�“¡“√∂øÑÕßºŸâ∑’Ë„™âÕ”π“®√—∞„π∑“ß∑’Ëº‘¥„Àâ√—∫‚∑…∑“ßÕ“≠“‰¥â¥â«¬
∑—Èßπ’È À≈—ß®“°ªï §.». 1995 øîπ·≈π¥å‰¥âª√—∫ª√ÿß√—∞∏√√¡πŸ≠¢Õßµπ
‚¥¬‰¥â√«¡‡Õ“�‘∑∏‘¥â“π�‘Ëß·«¥≈âÕ¡‡¢â“‰«â¥â«¬

2.3.3 °≈‰°·∫∫º�¡º�“π
„π™à«ß°≈“ß∑»«√√…∑’Ë 17 „π°≈ÿà¡ª√–‡∑»Õ‡¡√‘°“„µâ·≈–

„π¬ÿ‚√ª°≈“ß·≈–¬ÿ‚√ªµ–«—πÕÕ° ¡’°“√�√â“ß°≈‰°„π°“√µ√«®�Õ∫
Õ”π“®√—∞·∫∫º�¡º�“π√–À«à“ß∫∑∫“∑„π°“√§ÿâ¡§√Õß�‘∑∏‘¡πÿ…¬™π
°—∫°“√µ√«®�Õ∫°“√∫√‘À“√√“™°“√·ºàπ¥‘π ‡™àπ Mexican National
Commission for Human Rights ·≈– Bosnia and Herzegovina
Human Rights Ombudsman ´÷Ëß‡πâπ‰ª„π·ßà°“√§ÿâ¡§√Õß�‘∑∏‘
¡πÿ…¬™π ∑’Ë¡’≈—°…≥–‡ªìπ Human Rights Ombudsman πÕ°®“°π’È
¬—ß¡’ Ombudsman ¢Õß∫“ßª√–‡∑»∑’Ë√«¡∫∑∫“∑„π°“√µàÕµâ“π
°“√©âÕ√“…Æ√å∫—ßÀ≈«ß‡Õ“‰«â¥â«¬ ‡™àπ „πøî≈‘ªªîπ�å ¡“‡°ä“ ¬Ÿ°“π¥“
·≈–·Õø√‘°“„µâ

43 Linda C. Rief Àπâ“ 9, Õâ“ß·≈â«
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ªí®®—¬§«“¡�”‡√Á®¢Õß°≈‰°§ÿâ¡§√Õß�‘∑∏‘¡πÿ…¬™π µ“¡
Principles Relating to The Status of National Institutions
Competence and Responsibilities À√◊Õ∑’Ë‡√’¬°°—π«à“ Paris
Principles ∑’Ë√à“ß„π°“√ª√–™ÿ¡‡™‘ßªØ‘∫—µ‘°“√‡√◊ËÕß National
Institutions for the Promotion and Protection of Human Rights
„π°√ÿßª“√’�„π‡¥◊Õπµÿ≈“§¡ §.». 1991 ·≈–‰¥â√—∫°“√√—∫√Õß‚¥¬
Human Rights Commission Resolution µ“¡¡µ‘∑’Ë 1992/54
·≈–‚¥¬�¡—™™“„À≠à·Ààß�Àª√–™“™“µ‘ µ“¡¡µ‘∑’Ë 48/134 „πªï
§.». 1993 ¡’¥—ßπ’È §◊Õ (1) §«“¡Õ‘�√– ‚¥¬√«¡∂÷ß°“√¥”√ßÕ¬Ÿà‰¥â‚¥¬
Õ‘�√–∑—Èß∑“ß°“√‡¡◊Õß·≈–°“√‡ß‘π (2) °“√¡’¢Õ∫‡¢µ¢Õß∫∑∫“∑™—¥‡®π
·≈–¡’Õ”π“®¡“°æÕ (3) §≥–°√√¡°“√¡’Õß§åª√–°Õ∫∑’ËÀ≈“°À≈“¬
®“°∑ÿ°¿“§�à«π„π�—ß§¡ (pluralism) (4) ª√–™“™π�“¡“√∂‡¢â“∂÷ß
‰¥â‚¥¬ßà“¬ (5) §«“¡√à«¡¡◊Õ°—∫·≈–®“°�à«πµà“ßÊ44

2.3.4 °√≥’»÷°…“„π∫“ßª√–‡∑»
(1) Õ‘π‡¥’¬
¥â«¬§«“¡∑’Ë‡ªìπª√–‡∑»„À≠à·≈–ª√–™“°√¡“° °≈‰°

°“√§ÿâ¡§√Õß�‘∑∏‘¡πÿ…¬™π¢ÕßÕ‘π‡¥’¬·∫àßÕÕ°‡ªìπ�“¡√–¥—∫§◊Õ
§≥–°√√¡°“√�‘∑∏‘¡πÿ…¬™π·Ààß™“µ‘ (NHRC) §≥–°√√¡°“√�‘∑∏‘
¡πÿ…¬™π·Ààß√—∞ (State Human Rights Commissions, çSHRCé)

44 ¥Ÿ∫∑«‘®“√≥å‡°’Ë¬«°—∫°≈‰°¥â“π�‘∑∏‘¡πÿ…¬™π„πŒàÕß°ß „π Carole J. Petersen, The Paris
Principles and Human Rights Institutions: Is Hong Kong Slipping Further Away
From the Mark? 33 HKLJ 513.
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·≈–»“≈�‘∑∏‘¡πÿ…¬™π (Human Rights Courts çHRCé) „π√–¥—∫
·¢«ß ‚¥¬Õ‘π‡¥’¬¡’°ÆÀ¡“¬ Protection of Human Rights Act
®—¥µ—Èß§≥–°√√¡°“√�‘∑∏‘¡πÿ…¬™π¢÷Èπ„πªï §.». 1993 ·≈–¡’»“≈�‘∑∏‘
¡πÿ…¬™π„π√–¥—∫·¢«ß¢Õß·µà≈–√—∞ §≥–°√√¡°“√�‘∑∏‘¡πÿ…¬™π
‡À¡◊Õπ§≥–°√√¡°“√�‘∑∏‘¡πÿ…¬™π∑—Ë«‰ª∑’Ë¡’·µà‡æ’¬ß∫∑∫“∑„π°“√
∑”§”·π–π” ·µà‰¡à¡’Õ”π“®∑”§”«‘π‘®©—¬∑’Ë¡’º≈ºŸ°æ—πµ“¡°ÆÀ¡“¬

§≥–°√√¡°“√�‘∑∏‘¡πÿ…¬™π·Ààß™“µ‘¢ÕßÕ‘π‡¥’¬¡’«“√–
5 ªï ª√–°Õ∫¥â«¬°√√¡°“√ 5 §π ‚¥¬ 3 „ππ—Èπ§—¥‡≈◊Õ°®“°
Õ¥’µµÿ≈“°“√À√◊ÕºŸâæ‘æ“°…“»“≈�Ÿß ·≈–ºŸâ∑’Ë‡ªìπÕ¥’µºŸâæ‘æ“°…“»“≈
À—«Àπâ“»“≈�Ÿß‡∑à“π—Èπ∑’Ë®–�“¡“√∂‡ªìπª√–∏“π‰¥â �à«π°√√¡°“√Õ’°
2 §π ¡“®“°ºŸâ∑√ß§ÿ≥«ÿ≤‘¥â“π�‘∑∏‘¡πÿ…¬™π45 ·µà∑’Ëºà“π¡“‰¥â√—∫°“√
«‘æ“°…å«‘®“√≥å«à“ ‰¡à‡§¬¡’ºŸâ∑√ß§ÿ≥«ÿ≤‘¥â“π�‘∑∏‘¡πÿ…¬™π®“°¿“§
ª√–™“�—ß§¡‰¥â√—∫°“√§—¥‡≈◊Õ°‡≈¬46

¢Õ∫‡¢µÕ”π“®¢Õß§≥–°√√¡°“√�‘∑∏‘¡πÿ…¬™π
·Ààß™“µ‘¢ÕßÕ‘π‡¥’¬ ‡ªìπ‰ªµ“¡∑’Ë Protection of Human Rights Act
∑’Ë√–∫ÿ«à“�‘∑∏‘¡πÿ…¬™πµ“¡°ÆÀ¡“¬¢ÕßÕ‘π‡¥’¬§◊Õ�‘∑∏‘∑’Ë‰¥â√—∫°“√
√—∫√Õßµ“¡√—∞∏√√¡πŸ≠À√◊Õµ“¡°ÆÀ¡“¬√–À«à“ßª√–‡∑» ·≈–∑’Ë
∫—ß§—∫„™â‰¥â‚¥¬»“≈¢ÕßÕ‘π‡¥’¬ ®“°¢Õ∫‡¢µ¥—ß°≈à“« ®–‡ÀÁπ‰¥â«à“‚¥¬

45 Protection of Human Rights Act ¡“µ√“ 3
46 Vijayashri Sripati, Indiaûs National Human Rights Commission: A Shackled
Commission?, 18 B.U. Intûl L.J. 1, 10.
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º‘«‡º‘π·≈â« ¥Ÿ‡À¡◊Õπ«à“§≥–°√√¡°“√�‘∑∏‘¡πÿ…¬™π¢ÕßÕ‘π‡¥’¬
�“¡“√∂¥÷ß‡Õ“�‘∑∏‘µ“¡°ÆÀ¡“¬√–À«à“ßª√–‡∑»¡“„™â‡ªìπ∞“π„π°“√
„Àâ§«“¡§ÿâ¡§√Õß‰¥â‚¥¬µ√ß ·µà¥â«¬§«“¡∑’Ë°”Àπ¥‰«â«à“�‘∑∏‘π—ÈπµâÕß
‡ªìπ�‘∑∏‘∑’Ë»“≈¬Õ¡√—∫∫—ß§—∫„™â¥â«¬‡∑à“π—Èπ ¥—ßπ—Èπ °“√¬Õ¡√—∫‚¥¬»“≈
«à“¡’�‘∑∏‘™π‘¥„¥∫â“ß®÷ß‡ªìπµ—«°≈—Ëπ°√Õß∑’Ë·∑â®√‘ß∑’Ë∫Õ°«à“§≥–
°√√¡°“√�‘∑∏‘¡πÿ…¬™π�“¡“√∂Õâ“ß∂÷ß�‘∑∏‘„¥‰¥â∫â“ß ·≈–‚¥¬∑—Ë«‰ª·≈â«
»“≈®–¥Ÿ«à“°ÆÀ¡“¬¿“¬„πª√–‡∑»√—∫√Õß�‘∑∏‘„¥‰«â∫â“ß Õ¬à“ß‰√°Áµ“¡
√—∞∏√√¡πŸ≠¢ÕßÕ‘π‡¥’¬‡Õß°Á�–∑âÕπÀ≈—°°“√«à“¥â«¬�‘∑∏‘¡πÿ…¬™π
‰«âÕ¬à“ß§àÕπ¢â“ß§√Õ∫§≈ÿ¡¥’‚¥¬√—∫√Õß�‘∑∏‘µà“ßÊ ‡™àπ �‘∑∏‘„π§«“¡
‡∑à“‡∑’¬¡ �‘∑∏‘∑’Ë®–‰¡à∂Ÿ°‡≈◊Õ°ªØ‘∫—µ‘ �‘∑∏‘„π°“√‡¢â“∂÷ß∫√‘°“√�“∏“√≥–
‡�√’¿“æ„π°“√·�¥ß§«“¡§‘¥‡ÀÁπ �‘∑∏‘„π°“√√«¡µ—«·≈–°“√ª√–∑â«ß
‚¥¬�—πµ‘ �‘∑∏‘„π°“√¥”√ß™’«‘µ·≈–§«“¡‡ªìπ�à«πµ—« ª√–°Õ∫°—∫
∏√√¡‡π’¬¡ªØ‘∫—µ‘¢Õß»“≈¬ÿµ‘∏√√¡„πª√–‡∑»Õ‘π‡¥’¬∂◊Õ«à“‡ªî¥°«â“ß
„π‡√◊ËÕß∞“π·Ààß�‘∑∏‘„ÀâºŸâ‰¥â√—∫§«“¡‡¥◊Õ¥√âÕπ„™â�‘∑∏‘∑“ß»“≈‰¥â
‚¥¬‡©æ“–Õ¬à“ß¬‘Ëß‡¡◊ËÕ¡’°“√«‘π‘®©—¬„π§¥’Àπ÷Ëß‡¡◊ËÕ §.». 1997 «à“�‘∑∏‘
µ“¡°ÆÀ¡“¬√–À«à“ßª√–‡∑»∑’ËÕ‘π‡¥’¬‡¢â“‡ªìπ¿“§’π—Èπ�“¡“√∂π”¡“
∫—ß§—∫„™â‰¥â·¡â‰¡à¡’°“√∫—≠≠—µ‘√—∫√Õß‚¥¬°ÆÀ¡“¬¿“¬„π47

47 §¥’ Vishaka, A.I.R. 1997 S.C. 3011, Àπâ“ 3014 Õâ“ß„π Vijayashri Sripati Àπâ“ 14,
Õâ“ß·≈â«
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§≥–°√√¡°“√�‘∑∏‘¡πÿ…¬™π·Ààß™“µ‘¢ÕßÕ‘π‡¥’¬
�“¡“√∂√‘‡√‘Ë¡°√–∫«π°“√�Õ∫�«π°√≥’≈–‡¡‘¥�‘∑∏‘¡πÿ…¬™π‰¥â‡Õß
‚¥¬‰¡àµâÕß√Õ„Àâ¡’°“√√âÕß‡√’¬π °“√°√–∑”∑’Ë¡’º≈‡ªìπ°“√≈–‡¡‘¥�‘∑∏‘
¡πÿ…¬™π„πÕ‘π‡¥’¬ ‰¡à‰¥âÀ¡“¬∂÷ß‡æ’¬ß·µà°“√‡®µπ“À√◊Õ®ß„Àâ≈–‡¡‘¥
�‘∑∏‘¡πÿ…¬™π ·µàÀ¡“¬√«¡∂÷ß°“√∑’Ë¿“§√“™°“√≈–‡≈¬∑’Ë®–§ÿâ¡§√Õß
�‘∑∏‘¡πÿ…¬™π ‚¥¬Õ“®‰¡à‰¥â®ß„® ·µà‡æ√“–§«“¡‰¡à„�à„®À√◊Õ
‡æ√“–ª√–¡“∑‡≈‘π‡≈àÕ ∑—Èßπ’È Õ”π“®„π°“√¥”‡π‘π°√–∫«π°“√µ√«®�Õ∫
¢Õß§≥–°√√¡°“√�‘∑∏‘¡πÿ…¬™π¡’≈—°…≥–§≈â“¬Õ”π“®¢Õß»“≈·æàß
„π°“√ÕÕ°À¡“¬‡√’¬°æ¬“π∫ÿ§§≈ æ¬“π«—µ∂ÿÀ√◊Õæ¬“π‡Õ°�“√ ·≈–
∑’Ëπà“�π„®§◊Õ°“√„Àâæ¬“π�“∫“πµπ°àÕπ„Àâ°“√

„π√–¥—∫·¢«ß∑’Ë°ÆÀ¡“¬√–∫ÿ„Àâ¡’»“≈�‘∑∏‘¡πÿ…¬™ππ—Èπ
·∑â®√‘ß§◊Õ»“≈¬ÿµ‘∏√√¡∑—Ë«‰ªπ—Ëπ‡Õß ‚¥¬°ÆÀ¡“¬ Protection of
Human Rights Act ‡æ’¬ß·§à√–∫ÿ„Àâ√—∞µà“ßÊ ®—¥µ—Èß»“≈�‘∑∏‘
¡πÿ…¬™π¢÷Èπ‡æ◊ËÕ¥”‡π‘π§¥’�‘∑∏‘¡πÿ…¬™π„Àâ√«¥‡√Á« ·µà‰¡à‰¥â√–∫ÿ‰«â
™—¥«à“„Àâ¥”‡π‘π°“√Õ¬à“ß‰√‡æ◊ËÕ∑”„Àâ‡°‘¥»“≈�‘∑∏‘¡πÿ…¬™π¢÷ÈπÕ¬à“ß¡’
§«“¡‡™’Ë¬«™“≠‡©æ“–∑“ß ®÷ß¬—ß¡’ªí≠À“„π∑“ßªØ‘∫—µ‘Õ’°¡“°∑’Ë√Õ°“√
ª√—∫·°â°ÆÀ¡“¬©∫—∫π’È

(2) ŒàÕß°ß
‡¢µ°“√ª°§√Õßæ‘‡»…ŒàÕß°ß‡ªìπµ—«Õ¬à“ß∑’Ë¥’�”À√—∫

°√≥’»÷°…“®“°�—ß§¡∑’Ë‰¡à¡’°≈‰°§ÿâ¡§√Õß�‘∑∏‘¡πÿ…¬™π‚¥¬µ√ß
®÷ßµâÕßÀ«—ßæ÷Ëß»“≈¬ÿµ‘∏√√¡‡ªìπÀ≈—° ‚¥¬�‘Ëß∑’Ë�”§—≠∑’Ë�ÿ¥„π‡ß◊ËÕπ‰¢
‡™àππ’È §◊Õ°“√√—∫√Õß�‘∑∏‘¡πÿ…¬™π„π√—∞∏√√¡πŸ≠·≈–°“√ª√–°—π
§«“¡Õ‘�√–¢Õßµÿ≈“°“√ µ“¡∑’Ë√–∫ÿ‰«â„πªØ‘≠≠“�“°≈«à“¥â«¬�‘∑∏‘
¡πÿ…¬™π ·≈–„π ICCPR
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¡≈¿“«–∑“ßÕ“°“» (‚√ßß“πÕÿµ�“À°√√¡ª≈àÕ¬Õ“°“»‡�’¬)
∑’Ë¡“ «“√�“√ π‚¬∫“¬æ≈—ßß“π ©∫—∫∑’Ë 71 ¡°√“§¡ - ¡’π“§¡ 2549 Àπâ“ 54



65

Õ¬à“ß‰√°Áµ“¡ °“√√—∫√Õß�‘∑∏‘¡πÿ…¬™π·µà‡æ’¬ß
Õ¬à“ß‡¥’¬«‰¡à‡æ’¬ßæÕµàÕ°“√§ÿâ¡§√Õß�‘∑∏‘„π§«“¡‡ªìπ®√‘ß ‡æ√“–
‡ß◊ËÕπ‰¢∑“ß°ÆÀ¡“¬·≈–°“√‡¡◊Õß„π∫“ßª√–‡∑»‰¡à‡ªî¥‚Õ°“�„Àâ�‘Ëß∑’Ë
√—∫√Õß‰«â„π√—∞∏√√¡πŸ≠¡’�¿“æ∫—ß§—∫‰¥â‚¥¬µ√ß ¥—ß∑’Ëª√“°Ø„πÀ≈“¬
ª√–‡∑»„π∑«’ª·Õø√‘°“∑’Ë¡’√—∞∏√√¡πŸ≠‡π◊ÈÕÀ“¥’ ·µà·∑∫‰¡à¡’°“√
∫—ß§—∫„™âµ“¡À≈—°°“√ ·¡â·µà√—∞∏√√¡πŸ≠¢Õß‰∑¬À≈“¬¡“µ√“ ¬—ß¡’
°“√√–∫ÿ§”«à“ ç∑—Èßπ’È µ“¡∑’Ë°ÆÀ¡“¬∫—≠≠—µ‘é ´÷Ëßµà“ß°—∫Õ‘π‡¥’¬·≈–
øî≈‘ªªîπ�å∑’Ë‡ÀÁπ«à“�‘∑∏‘·≈–À≈—°°“√µ“¡√—∞∏√√¡πŸ≠§◊Õ°ÆÀ¡“¬∑’Ëπ”
¡“∫—ß§—∫„™â‰¥â‚¥¬µ√ß (self-executing) ‚¥¬‰¡àµâÕß√Õ°ÆÀ¡“¬„π
√–¥—∫æ√–√“™∫—≠≠—µ‘¡“√—∫√ÕßÕ’°∑Õ¥Àπ÷Ëß ¥—ßπ—Èπ ªí≠À“¢ÕßŒàÕß°ß
®÷ß§≈â“¬°—∫ªí≠À“¢Õß‰∑¬µ√ß∑’Ë�—ß§¡¬—ß‰¡àæ—≤π“‰ª�Ÿà§«“¡‡ªìπ
√—∞∏√√¡πŸ≠π‘¬¡∑’Ë∑ÿ°¿“§�à«π‡§“√æ√—∞∏√√¡πŸ≠Õ¬à“ß·∑â®√‘ß �‘∑∏‘∑’Ë
‰¥â√—∫°“√∫—≠≠—µ‘√—∫√Õß„π√—∞∏√√¡πŸ≠ ®÷ß¬—ß‰¡à¡’§«“¡À¡“¬Õ¬à“ß
·∑â®√‘ß ·µàªí≠À“¢ÕßŒàÕß°ßÀπ—°Àπ“°«à“‰∑¬µ√ß∑’Ë¬—ß‰¡à¡’§≥–
°√√¡°“√�‘∑∏‘¡πÿ…¬™π‡¢â“¡“‡�√‘¡·∑√°„π™àÕß«à“ß

·¡â«à“ŒàÕß°ß‰¥â°≈—∫‰ª‡ªìπ¥‘π·¥π¢Õß®’π ŒàÕß°ß
‰¥â√—∫°“√√—∫ª√–°—π„π 1984 Sino-British Joint Declaration „Àâ
ª√–™“™π¡’�‘∑∏‘‡�√’¿“æ·≈–‰¥â√—∫°“√‡§“√æ„π�‘∑∏‘¡πÿ…¬™π ‚¥¬¡’
°ÆÀ¡“¬ Basic Law ´÷Ëß∂◊Õ‡�¡◊Õπ‡ªìπ√—∞∏√√¡πŸ≠¢ÕßŒàÕß°ß·≈–
‡ªìπ∞“π¢Õß�‘∑∏‘¡πÿ…¬™π·≈–¡’ Bill of Rights Ordinance
�–∑âÕπÀ≈—°°“√·≈–�‘∑∏‘µ“¡ ICCPR ·µà¬—ß‰¡à¡’°ÆÀ¡“¬®—¥µ—Èß°≈‰°
§ÿâ¡§√Õß�‘∑∏‘¡πÿ…¬™π‚¥¬µ√ß §ß¡’‡æ’¬ß·µà§≥–°√√¡°“√∑’Ë‡¥‘¡∑’
§‘¥°—π«à“®–�√â“ß„Àâ‡ªìπ°≈‰°¥â“π�‘∑∏‘¡πÿ…¬™π·Ààß™“µ‘ §◊Õ Equal
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Opportunities Commission (EOC)48 ́ ÷Ëß¡’∫∑∫“∑Õ¬Ÿà∑’Ëª√–‡¥Áπ¢Õß
°“√‡≈◊Õ°ªØ‘∫—µ‘‡∑à“π—Èπ ‚¥¬„π¢≥–π’È¡’ªí≠À“°“√·µàßµ—ÈßºŸâÕ”π«¬°“√
§π„À¡à∑’Ë¬—ß√Õ°“√«‘π‘®©—¬‚¥¬ Legislative Council Õ¬Ÿà Àπà«¬ß“π
µàÕµâ“π°“√©âÕ√“…Æ√å∫—ßÀ≈«ß Independent Commission Against
Corruption (ICAC) ´÷Ëßª√–�∫§«“¡�”‡√Á®¡“°„πÕ¥’µ ºŸâµ√«®
√“™°“√·ºàπ¥‘π (Ombudsman) ·≈– Privacy Commission
´÷Ëß≈â«π‰¡à‰¥â¡’¢÷Èπ‡æ◊ËÕ°“√§ÿâ¡§√Õß�‘∑∏‘¡πÿ…¬™π‚¥¬µ√ß·≈–¬—ß‰¡à
‡ªìπ‰ªµ“¡À≈—°°“√„π Paris Principle49

¥—ßπ—Èπ ª√–™“™π®÷ß¡’‡æ’¬ß»“≈¬ÿµ‘∏√√¡‡ªìπ∑’Ëæ÷Ëß
„π°“√µ√«®�Õ∫°“√°√–∑”∑’Ë≈–‡¡‘¥�‘∑∏‘¡πÿ…¬™π´÷ËßµâÕß‡ªìπ°“√
°√–∑”∑’Ëº‘¥°ÆÀ¡“¬ ´÷Ëßª°µ‘·≈â«»“≈®–µâÕß¬÷¥∂◊Õ�‘∑∏‘∑’Ë‰¥â√—∫°“√
√—∫√Õß‚¥¬µ—«∫∑°ÆÀ¡“¬∑’Ë™—¥‡®π‡ªìπ≈“¬≈—°…≥åÕ—°…√„π√–¥—∫
æ√–√“™∫—≠≠—µ‘

2.3.5 °≈‰°µÿ≈“°“√ (Court of Justice)
∫∑∫“∑¢Õßµÿ≈“°“√„π°“√§ÿâ¡§√Õß�‘∑∏‘¡πÿ…¬™π¡’‰¥â

∑—Èß„π√–¥—∫»“≈√—∞∏√√¡πŸ≠∑’Ëµ√«®�Õ∫«à“°ÆÀ¡“¬À√◊Õ°“√°√–∑”
¢Õß√—∞¢—¥√—∞∏√√¡πŸ≠À√◊Õ‰¡à ´÷Ëß„π√—∞∏√√¡πŸ≠¢Õßª√–‡∑»‡�√’
ª√–™“∏‘ª‰µ¬�à«π„À≠àµà“ßÊ √—∫√Õß�‘∑∏‘¡πÿ…¬™π¢—Èπæ◊Èπ∞“π ·≈–„π

48 C. Raj Kumar Moving Beyond Constitutionalization and Judicial Protection
Of Human Rights-Building on the Hong Kong Experience of Civil Society
Empowerment, 26 Loy. L.A. Intûl & Comp. L. Rev. 281
49 Carole J. Petersen, The Paris Principles and Human Rights Institutions:
Is Hong Kong Slipping Further Away From the Mark? 33 HKLJ 513
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æ≈—ßß“π‰øøÑ“ ‚√ßß“πº≈‘µ°√–·�‰øøÑ“
∑’Ë¡“ «“√�“√ π‚¬∫“¬æ≈—ßß“π ©∫—∫∑’Ë 72 ‡¡…“¬π - ¡‘∂ÿπ“¬π 2549 Àπâ“ 12
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√–¥—∫»“≈¬ÿµ‘∏√√¡∑’Ë�“¡“√∂∫—ß§—∫„™â°ÆÀ¡“¬µà“ßÊ ∑’Ë∫—≠≠—µ‘√—∫√Õß
�‘∑∏‘¢Õß∫ÿ§§≈‡Õ“‰«â Õ¬à“ß‰√°Áµ“¡ °“√„Àâ»“≈‡ªìπÀπà«¬ß“πÀ≈—°„π
°“√∑”Àπâ“∑’Ë§ÿâ¡§√Õß�‘∑∏‘¡πÿ…¬™πÕ“®¡’∑—Èß¢âÕ¥’·≈–¢âÕ‡�’¬ °≈à“«§◊Õ
„π·ßàÀπ÷Ëß §”«‘π‘®©—¬¢Õß»“≈¡’º≈ºŸ°æ—πµ“¡°ÆÀ¡“¬·≈–ª√–™“™π
‚¥¬∑—Ë«‰ª¬Õ¡√—∫°—π¡“π“π«à“‡ªìπ∫√√∑—¥∞“π∑’Ë¡’§«“¡»—°¥‘Ï�‘∑∏‘Ï
·µà„πÕ’°·ßàÀπ÷Ëß »“≈µâÕßµ—¥�‘π§¥’µ“¡µ—«∫∑°ÆÀ¡“¬‡∑à“π—Èπ ¥—ßπ—Èπ
�‘∑∏‘¡πÿ…¬™πµ“¡°ÆÀ¡“¬√–À«à“ßª√–‡∑»µâÕß∂Ÿ°·ª√�¿“æ≈ß¡“
‡ªìπ�‘∑∏‘µ“¡°ÆÀ¡“¬∑’Ë„™â¬—π·≈–∫—ß§—∫„™â‰¥âÕ¬à“ß�‘∑∏‘�à«π∫ÿ§§≈
µ“¡°ÆÀ¡“¬∑—Ë«‰ª Õ¬à“ß‰√°Áµ“¡ ·¡â¡’§«“¡‡ÀÁπ∑’Ë�π—∫�πÿπ„Àâ»“≈¡’
∫∑∫“∑„π°“√§ÿâ¡§√Õß�‘∑∏‘¡πÿ…¬™π ·µà°Á¬—ß‰¡à‡§¬¡’°“√‡�πÕ°—π«à“
»“≈§«√‡ªìπ‡æ’¬ßÕß§å°√À≈—°Õß§å°√‡¥’¬« ∫∑∫“∑¢Õß°≈‰°Õ◊ËπÊ
¬—ß‰¥â√—∫§«“¡�”§—≠Õ¬Ÿà‡™àπ‡¥‘¡50

ª√–‡¥Áπ�”§—≠„π°“√‡¢â“∂÷ß°√–∫«π°“√¬ÿµ‘∏√√¡‚¥¬
»“≈§◊ÕÀ≈—°°ÆÀ¡“¬«à“¥â«¬Õ”π“®øÑÕß (Standing to sue) ´÷Ëß‚¥¬
ª°µ‘·≈â« »“≈®–√—∫§”øÑÕß‰«âæ‘®“√≥“µàÕ‡¡◊ËÕ‚®∑°å�“¡“√∂·�¥ß„Àâ
‡ÀÁπ«à“�‘∑∏‘¢Õßµπ∂Ÿ°≈–‡¡‘¥Õ¬à“ß‰√ ¡’µ—«Õ¬à“ß‰¡à¡“°°√≥’π—°∑’Ë»“≈
‡ªî¥°«â“ß‡√◊ËÕßÕ”π“®øÑÕß‚¥¬√—∫«à“∫ÿ§§≈∑’Ë‡°’Ë¬«¢âÕß ·¡â¬—ß‰¡à‰¥â√—∫
º≈°√–∑∫‚¥¬µ√ß ¡’�‘∑∏‘∑’Ë®–π”§¥’¢÷Èπ�Ÿà»“≈„π≈—°…≥–‡ªìπ°“√
¥”‡π‘π§¥’‡æ◊ËÕª√–‚¬™πå�à«π√«¡ (public interest litigation) ‡™àπ
�À√—∞Õ‡¡√‘°“¡’°ÆÀ¡“¬§«∫§ÿ¡¡≈æ‘…∑“ßÕ“°“» (Clean Air Act)
∑’Ë¡’À≈—°§‘¥‡√◊ËÕß°“√™à«¬∫—ß§—∫„™â°ÆÀ¡“¬‚¥¬¿“§‡Õ°™π (citizen suit)

50 Michael J. Perry Protecting Human Rights in a Democracy: What Role for the
Courts? 38 Wake Forest L. Rev. 635
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‡ªî¥„Àâ∫ÿ§§≈„¥°Á‰¥â∑’Ëæ∫«à“¡’°“√≈–‡¡‘¥µàÕ∫∑∫—≠≠—µ‘„π°ÆÀ¡“¬
©∫—∫π’È�“¡“√∂øÑÕß§¥’„Àâ»“≈�—Ëß„ÀâªØ‘∫—µ‘„Àâ∂Ÿ°µâÕß‡�’¬

�à«π°√≥’µ—«Õ¬à“ß∑’Ë¡’°“√„™âÀ≈—°�‘∑∏‘¡πÿ…¬™π„π
�‘Ëß·«¥≈âÕ¡·≈–√—∞∏√√¡πŸ≠‡ªìπ∞“π„π°“√§ÿâ¡§√Õß�‘∑∏‘¢Õß∫ÿ§§≈
‰¥â·°à »“≈√—∞∏√√¡πŸ≠·Ààß�‚≈«“‡π’¬«‘π‘®©—¬„π§¥’Àπ÷Ëß‡¡◊ËÕªï 1996
«à“√—∞∏√√¡πŸ≠¡“µ√“ 72 √—∫√Õß�‘∑∏‘„π�‘Ëß·«¥≈âÕ¡∑’Ë¥’·°àª√–™“™π
·≈–Õß§å°√‡Õ°™π51 �à«π»“≈�Ÿß¢ÕßÕ‘π‡¥’¬√—∫√Õß�‘∑∏‘„π°“√¥”√ß™’«‘µ
µ“¡√—∞∏√√¡πŸ≠¡“µ√“ 21 «à“√—∞µâÕß‰¡à°√–∑”°“√„¥∑’Ë°√–∑∫µàÕ
§«“¡�¡¥ÿ≈¢Õß�‘Ëß·«¥≈âÕ¡ ·¡â°√–∑—Ëß°“√∑’Ë‡∑»∫“≈‡¡◊Õßæ—≤π“‡¡◊Õß
‚¥¬‰¡à√—°…“æ◊Èπ∑’Ë�’‡¢’¬«∂◊Õ‡ªìπ°“√≈–‡¡‘¥�‘∑∏‘„π°“√¥”√ß™’«‘µ52 »“≈
�Ÿß�ÿ¥¢Õßª“°’�∂“π√—∫√Õß�‘∑∏‘„π°“√¥”√ß™’«‘µ‚¥¬‰¡à∂Ÿ°≈–‡¡‘¥
‡æ√“–°“√∑”‡À¡◊Õß∑’Ë°àÕ¡≈æ‘…∑“ßπÈ” ´÷Ëß≈–‡¡‘¥µàÕ�‘∑∏‘„π°“√¡’πÈ”°‘π
·≈–„™âÕ’°¥â«¬53 ·≈–∑’Ë°â“«Àπâ“∑’Ë�ÿ¥§◊Õ„π§¥’√–À«à“ß∑π“¬§«“¡¥â“π�‘Ëß
·«¥≈âÕ¡ Juan Antonio Oposa øÑÕß§¥’„ππ“¡¬ÿ«™π√ÿàπµàÕ‰ªµ“¡
À≈—°°“√æ—≤π“Õ¬à“ß¬—Ëß¬◊π„Àâ√—∞∫“≈øî≈‘ªªîπ�åÀ¬ÿ¥°“√„Àâ�—¡ª∑“πªÉ“‰¡â
®π™π–§¥’54

51 Constitutional Environmental Law: Giving Force to Fundamental Principles in
Africa, Environmental Law Institute, Washington, D.C (2000); Drustvo Ekologov
Slovenije, Case No. U-I-30/95-26 (Constitutional Court of Slovenia, Jan. 15, 1996)
52 T. Damodhar Rao v. Municipal Corp of Hyperabad, 1987 A.I.R. (A.P.) 171
(Andhra Pradesh High Court, 1987).
53 General Secretary, West Pakistan Salt Miners Labour Union (CBA) Khwra,
Khelum v. The Director, Industries and Mineral Development, Punjab Lahore,
Human Rights Case No. 120 of 1993, 1994 S.C.M.R. 2061 (1994).
54 Juan Antonio Oposa v. Fulgencio S. Factoran, Jr. G.R. No. 101083 (Supreme
Court of the Philippines Aug. 9, 1993)
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�√ÿª
�‘∑∏‘„π�‘Ëß·«¥≈âÕ¡∑’Ë¥’®–‡°‘¥¢÷Èπ·≈â«À√◊Õ‰¡à„π�—ß§¡„¥ ‰¡à‰¥â

¢÷ÈπÕ¬Ÿà°—∫§”ª√–°“» À≈—°°“√ À√◊Õ°“√√—∫√Õß„π°ÆÀ¡“¬Õ¬à“ß�«¬À√Ÿ
·µà¢÷ÈπÕ¬Ÿà°—∫�¿“æ∫—ß§—∫„™â∑’Ë∫ÿ§§≈�“¡“√∂¬—π°—∫ºŸâ°àÕªí≠À“µàÕ
§ÿ≥¿“æ�‘Ëß·«¥≈âÕ¡¢Õß∫ÿ§§≈π—Èπ‰¥â ‡π◊ËÕß®“°�‘∑∏‘¡πÿ…¬™π·µà≈–
¥â“π¡’æ—≤π“°“√∑’Ë�–�¡®“°°“√‡ªìπÀ≈—°°“√ ∫√√∑—¥∞“π∑“ß�—ß§¡∑’Ë¥’
À≈—°°ÆÀ¡“¬Õ¬à“ßÕàÕπÊ (soft law) ®π‡ªìπ°ÆÀ¡“¬√–À«à“ßª√–‡∑»
·≈–À≈—ß®“°π—Èπ„π√–¥—∫¿“¬„πª√–‡∑» µâÕßæ‘®“√≥“µàÕ‰ª«à“‰¥âºà“π
°“√√—∫‡¢â“¡“�ŸàÕ”π“®Õ∏‘ª‰µ¬¢Õß·µà≈–ª√–‡∑»À√◊Õ‰¡à ́ ÷Ëß Associate
Professor of Law J. B. Ruhl ·Ààß Southern Illinois University
School of Law ·π–π”„Àâæ‘®“√≥“®“°ªí®®—¬ 7 ª√–°“√ ´÷Ëß�–∑âÕπ
∂÷ß√–¥—∫§«“¡·µ°µà“ß„π§«“¡»—°¥‘Ï�‘∑∏‘Ï§◊Õ55

55 J. B. Ruhl, The Seven Degrees Of Relevance: Why ShouldReal-World
Environmental Attorneys Care Now About Sustainable Development
Policy? 8 Duke Envtl. L. & Polûy F. 273
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1. ¡’°“√·�¥ßÕÕ°´÷Ë ß·π«§«“¡§‘¥π—Èπ„π∞“π–∑’Ë ‡ªìπ
∫√√∑—¥∞“πÕ¬à“ß·æ√àÀ≈“¬À√◊Õ‰¡à

2. °“√‚µâ·¬âß·π«§«“¡§‘¥π—Èπ‡√‘Ë¡‡ªìπ�‘Ëß∑’Ë‰√â‡Àµÿº≈À√◊Õ‰¡à
3. °“√°√–∑”∑’Ë¢—¥°—∫·π«§«“¡§‘¥π—Èπ ∂Ÿ°µÕ∫‚µâ®“°�—ß§¡

„π√Ÿª·∫∫„¥√Ÿª·∫∫Àπ÷ËßÀ√◊Õ‰¡à
4. ‡¡◊ËÕ¡’°“√°√–∑”„¥∑’Ë�Õ¥§≈âÕß°—∫·π«§«“¡§‘¥π—Èπ·≈â«

À“°‰¡à¡’°“√·�¥ßÕÕ°„π∑“ß¬◊π¬—π‚¥¬√—∞«à“∂Ÿ°µâÕß·≈â« ºŸâ§π„π
�—ß§¡√Ÿâ�÷°‡¥◊Õ¥√âÕπ„®¥â«¬À√◊Õ‰¡à

5. ‡√‘Ë¡¡’Àπà«¬ß“π¢Õß√—∞√—∫‡Õ“À≈—°§‘¥π—Èπ‡ªìπ·π«π‚¬∫“¬
Õ¬à“ß™—¥·®âß·≈â«À√◊Õ‰¡à

6. ‡√‘Ë¡¡’°“√Õâ“ß∂÷ß°“√‰¡àªØ‘∫—µ‘µ“¡À≈—°°“√À√◊Õ·π«§‘¥π—Èπ
¡“„™â‡ªìπ‡Àµÿº≈„π°“√ªØ‘‡�∏À√◊Õ∑”„Àâ°“√¥”‡π‘π°“√„¥„π∑“ß
°ÆÀ¡“¬≈à“™â“≈ß‰¥âÀ√◊Õ‰¡à

7. À≈—°°“√π—Èπ‰¥âæ—≤π“¡“�Ÿà°“√‡ªìπ°ÆÀ¡“¬∑’Ë∫—ß§—∫„™â‰¥â
‚¥¬�“¡“√∂π”¡“‡ªìπµ—«∫àß™’È«à“°“√°√–∑”Àπ÷Ëß„¥∂Ÿ°µâÕßÀ√◊Õ‰¡à

¥—ßπ—Èπ ∫∑∫“∑‚¥¬√«¡¢Õß§≥–°√√¡°“√�‘∑∏‘¡πÿ…¬™π∑’Ë
¥”‡π‘πÕ¬à“ßµàÕ‡π◊ËÕß¬àÕ¡�–�¡®π§àÕ¬Ê °àÕ„Àâ‡°‘¥º≈µàÕ°“√‡ªìπ
∫√√∑—¥∞“π¢Õß�‘∑∏‘„π�‘Ëß·«¥≈âÕ¡∑’Ë¥’„π∑’Ë�ÿ¥




