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Foreword

The MNational Human Rights Commission of Thailand is an
independent national institution established under Thailand's 1997
Constitution. Its key mandate is to promote and protect human rights
in Thailand, and to interlink with the international community on the
issue.

Improving the capacity to collect, collate and disseminate
information on human rights is an essential part of the process of pre-
venting human rights violations as well as to offer effective remedies.

| am delighted to welcome this collection of articles by Pro-
fessor Vitit Muntarbhorn which provides a wealth of information. He
is a Professor at the Faculty of Law, Chulalongkorn University, Bang-
kok. He was formerly United Nations Special Rapporteur on the Sale
of Children with a global mandate under the United Nations Human
Rights Commission (Geneva). He is also currently helping the National
Human Rights Commission in various capacities.

This publication provides a rich tapestry of discussions on
key developments in the Asia-Pacific region and will be an invaluable
contribution to the international literature on human rights.

Professor Saneh Chamarik
Chairperson,
Mational Human Rights Commission of Thailand
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Preface

This book brings together a series of articles and studies
written between 2000-2002. Many were prepared for United
Mations-supported conferences in the Asia-Pacific region.

The first section of the book provides insights into various
developments in the region, ranging from key perceptions to current
programmes and practices. Many of these developments are inter-
related with the support given to the region in recent years by the
Office of the United Nations High Commissioner for Human Rights
(OHCHR){Geneva) and other United Nations agencies. Other cata-
lysts in the region include members of civil society, prominently re-
presented by a range of active non-governmental organisations.

The second section examines various key dimensions facing
the region, such as the rights of children, refugees and women. There
are also challenges related to globalisation, especially sexual ex-
ploitation and human trafficking, and to armed conflicts, especially
the sensitive issues of anti-personnel mines and humanitarian inter-
ventian,

The third section offers a glance at some of the current and
future directions for the region. | have also included in the appendices
some key Declarations on human rights from this region.

Many friends kindly supported me in preparing the studies
in this book. | am particularly grateful to OHCHR, UNESCO, UNHCR
and UNICEF for supporting the work leading to some of the studies,
and to the Dean of Law and the staff members of the Faculty of Law
who helped to provide research assistants to facilitate the collection
of some of the background material used for the studies. In particular,
I am grateful to my two research assistants - Khun Jiravudh and Khun
Damorn. Meedless to say, all the views expressed in this book are
my personal views.
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| would also like to thank warmly the Mational Human Rights
Commission of Thailand, including Prof. Saneh, Khunying Ambhorn,
Dr.Choochai and Khun Atchara, for supporting the publication of this
book. It is dedicated to my father, Prof. Smarn, who passed away in
2001. Also heartfelt thanks to my family, especially Arthorn. Most of
all, | hope that it will inspire more dedicated work to prevent human
rights violations and to provide effective help to the victims.

Vitit Muntarbhorn

Professor of Law,

Chulalongkorm University,

Bangkok, 2002, Vitit M@ Chula.ac.th
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Introduction:

Asia is a vast continent with a variety of countries and peoples
ranging from the very big to the very small. The most populous coun-
tries in the world - China and India, are to be found in Asia. The
diversity of geography and demography is rendered more complex
by the variegation of political systems. Asia is host to the world's
largest democracy and a number of authoritarian regimes.

These contrasting configurations indicate that it would be
difficult to generalise about the human rights perspective in Asia.
Asia is perhaps too heterogeneous for a unified approach to human
rights. Moreover, the human rights situation varies from one country
to another.

As noted by the World Report 2000 of HUMAN RIGHTS WATCH:

“Human rights fared poorly in Asia during the year (1999),
and nowhere as badly as in East Timor. Mo outside country
and no institution, regional or global, put the necessary pres-
sure on Indonesia to stop the deadly violence of its proxy
militias until a scorched earth campaign in September left the
soon-to-be-independent country a smoking ruin and virtually
its entire population uprooted....The fundamental civil rights of
expression, assembly, and association suffered severe set-
backs during the year in Pakistan, China, Burma, Malaysia,
Singapore and Cambodia....Internal armed conflicts in Sri
Lanka, Afghanistan, Indonesia and Burma produced human
rights violations by all parties...Governments in Pakistan and
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Afghanistan failed spectacularly to uphold women's rights,
and viclence against women was a pervasive problem in the
region....On the positive side, economic recovery and demo-
cratization made steady progress. The more opan countries
in the region, Thailand and South Korea, recovered rapidly
from the effects of the 1987-98 economic collapse...”

With the challenge of contrasts in the region, it would be in-
triguing to probe how human rights are viewed in Asia and the
potential for divergence and convergence.

Perceptions:

How are human rights perceived in Asia ? The answer is that
there is more than one perception. Differing perceptions are parti-
cularly to be found between governments and non-governmental
organisations (NGOs). For instance, in the lead-up to the 1993 World
Conference on Human Rights held in Vienna, representatives of Asia-
Pacific countries met in Bangkok to concretise a regional stance on
hurnan rights. What resulted were, in fact, two stances - one highlight-
ing the governmental viewpoint and the other underlining the non-
governmental viewpoint. The former was represented by the 1993
“Bangkok Declaration™(on human rights) and the latter was repre-
sented by the 1993 “Bangkok NGO Declaration on Human Rights™.

The divergence in approach can be tested from the following
angles:

1. Universality of human rights.

In international law, this refers to the primacy of inter-
national human rights law and principles as the basic mini-
mum standards applicable everywhere, guaranteed by a range
of international human rights instruments and mechanisms.
The bottom line is that where there is a conflict between in-
ternational norms and national practices, the former must
prevail,
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Some Asian governments, especially the less liberal ones, are
uncomfortable with or do not accept the notion of universality
of human rights. They advocate State sovereignty and non-in-
terference in the internal affairs of a State as primordial.
They view human rights violations as internal affairs, while the
international perspective would view them as international
matters of concern to the world. Moreover, these govern-
ments do not accept the primacy of international norms but
are ready to subject them to regional and national “particu-
larities”. The bottom line is that for them, where there is a
conflict between international human rights standards and
regional/national practices, the latter should prevail over the
former.

At the practical level, it means that many Asian States are
reluctant to become parties to international human rights
treaties which are part of such universality. Many have not
acceded key international human rights treaties, such as the
1866 International Covenants on Civil and Political Rights and
on Economic, Social and Cultural Rights, and their Protocols.
The only treaty to which all Asian countries are parties is the
1989 Convention on the Rights of the Child (CRC). When they
accede to human rights treaties, there is also a tendency to
make broad reservations to limit their acceptance of rights or
reject some rights outright, e.g. in regard to the rights of re-
fugees.

In the Bangkok Declaration, the above stance was visible in
the following provisions:

“5. Emphasize the principles of respect for national sover-
eignty and territorial integrity as well as non-interference in
the internal affairs of States (and the non-use of human
rights as an instrument of political pressure);.....

3

Perceptions, Programmes and Practices -
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8. Recognise that while human rights are universal in nature,
they must be considered in the context of a dynamic and
evolving process of international norm-setting, bearing in
mind the significance of national and regional particularities
and various historical, cultural and religious backgrounds.”

By contrast, NGOs took a more universalist approach
to human rights in the Bangkok NGO Declaration on Human
Rights which strongly advocated the universality of interna-
tional human rights standards and its primacy over regional/
national particularities, such as violations of women's rights,
as follows:

“1. Universality. We can learn from different cultures in a
pluralistic perspective and draw lessons from the humanity
of these cultures to deepen respect for human rights. There
is emerging a new understanding of universalism encompass-
ing the richness and wisdom of Asia-Pacific cultures,

Universal human rights are rooted in many cultures. We affirm
the basis of universality of human rights which afford pro-
tection to all of humanity, including special groups such as
women, children, minorities and indigenous peoples, workers,
refugees and displaced persons, the disabled and the elderly.
While advocating cultural pluralism, those cultural practices
which derogate from universally accepted human rights, in-
cluding women's rights, must not be tolerated.

As human rights are of universal concern and are universal
in value, the advocacy of human rights cannot be considered
to be an encroachment upon national sovereignty.”

At the 1993 World Conference itself, the compromise
reached between governments globally was based upon the
following provision in the Vienna Declaration and Programme
of Action, confirming the primacy of universality of human
rights, while bearing in mind particularities as follows:
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“5. All human rights are universal, indivisible and interdepen-
dent and interrelated. The international community must treat
human rights globally in a fair and equal manner, on the same
footing, and with the same emphasis. While the significance
of national and regional particularities and various historical,
cultural and religious backgrounds must be borne in mind, it
is the duty of States, regardless of their political, economic and
cultural systemns, to promote and protect all human rights and
fundamental freedoms.”

2. Indivisibility of human rights.

This refers to the integrated interlink between civil, political,
economic, social and cultural rights. In essence, it implies that
civil and political rights such as freedom of expression, of
thought, of religion and of association must be guaranteed
concurrently with such economic, social and cultural rights as
the right to education and to an adequate standard of living.

Some Asian governments are uncomfortable with or
do not accept the indivisibility of human rights. In particular,
they prefer to advocate economic, social and cultural rights
instead of civil and political rights. Rather than guaranteeing
them concurrently, they advocate that economic, social and
cultural rights must be fostered first, and civil and political
rights anly later. This sequential approach means that “rice”
comes before "rights”.

NGOs are well aware that through such sequencing,
rights become divisible rather than indivisible - a position
which they and the international community reject. The NGO
stance was underlined by the "Bangkok NGO Declaration
on Human Rights" as follows:

“2. Indivisibility. We affirm our commitment to the principle of
indivisibility and interdependence of human rights, be they
civil, political, economic, social or cultural rights, The protec-
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tion of human rights concerns both individuals and collecti-
vities. The enjoyment of human rights implies a degree of
social responsibility to the community.....

Violations of civil, political and economic rights frequently
result from the emphasis on economic development at the
expense of human rights. Violations of social and cultural
rights are often the result of political systems which treat
human rights as being of secondary importance.

Economic rights involve a fair distribution of resources and
income, the right to freedom from hunger and poverty. These
can only be protected where people are able to exercise their
civil and political rights, for example, the right of workers to
organise and form unions to protect their economic rights.
Poverty arises from maldevelopment in the face of systemic
denial of human rights.

There must be a holistic and integrated approach to human
rights. One set of rights cannot be used to bargain for another”

The compromise reached between governments at the 1993
World Conference was based upon the passage cited above.
It indicates the primacy of indivisibility of human rights , while
bearing in mind regional and national particularities.

3. Rights and duties.

Another major debate in the Asian region is that concerning
rights and duties: which come first 7 Less liberal governments
are prone to advocate that human duties or responsibilities
towards the State and towards other humans come before
the need to respect human rights. In 1987, a think tank tried
to draft a Universal Declaration of Human Responsibilities
which would have satisfied these governments, especially by
implying broad powers for governments to constrain freedom
of expression. The attempt failed. NGOs in the Asian region
reacted by adopting the Universal Declaration on the Duties
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of Governments and Other Power Groups (1998) to highlight
the duty of governments and other groups such as the busi-
ness sector and non-government armed groups to respect
human rights. This NGO perception is illustrated as follows:

“Article 1. All governments and other power groups,
particularly non-government armed groups
and business enterprises, are under a duty
to guarantee that all human beings are
born free and equal in dignity and rights.

Article 2. All governments and other power groups
are obliged to promote and protect all
rights and freedoms set forth in the Uni-
versal Declaration of Human Rights and
other relevant instruments, without dis-
tinction of any'kind, such as race, colour,
gender, sexual orientation, language, reli-
gion, political or other opinion, national,
social or cultural origin, property, birth or
other status.”

4. Asian Values.

In recent years, the notion of Asian values has been propa-
gated by less liberal Asian countries to indicate that marked
economic growth in Asia has been due to strong leadership,
diligence, deference to authority, and respect for families and
communities. The bottom line of this argument is that indivi-
duals do not take precedence over the interests of the family
and community and the decision-making power of govern-
ments or States. By implication, the human rights of indivi-
duals are subordinate to the collective interest.

The sense of government confidence exuding from such argu-
ment was largely influenced by the so-called Asian miracle
with record growth of the Gross Domestic Product and ex-
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ports. However, East Asia suffered a gigantic economic crash
in 1997 and is still reeling from its consequences today. The
advocacy of Asian values has thus been toned down since
then in a decidedly less confident Asia, even though it still
rears its head sporadically in less liberal circles.

A major concern is not only the content of what constitutes
Asian values but also "who is making the argument 7. Given
that Asia is so heterogeneous, it is wiser to talk of "values
in Asia” rather than “Asian values”. In this respect, there are
many values in Asia, such as compassion, non-violence and
respect for other human beings and the natural environment,
which are universal in content rather than ethnocentric in
emphasis. Yet, these are not recognised at all in the so-
called Asian values' argument. From the angle of “who is
making the argument?”, the danger of this argument is that it
is a viewpoint instrumentalised by less liberal or authoritarian
governments or regimes for their own political ends and sur-
vival rather than the genuine interests of individuals and com-
munities. In any case, given the aftermath of the recent eco-
nomic crisis, those alleged Asian values offer neither adeguate
preventive medicine nor therapeutic cure for contemporary
ills, especially when tested against the backdrop of human
rights.

Programmes:

It is well known that there is no inter-governmental human
rights system at the regional level in Asia. This differs from the situation
in Europe, Africa and the Americas, all of which have such system
with a variety of instruments and mechanisms ranging from regional
Conventions to commissions and courts on human rights.

The only regional umbrella dealing with possible regional ar-
rangements for the Asia-Pacific region is the periodic or annual work-
shop of these countries under the aegis of the Office of the United
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Mations High Commissioner for Human Rights. To date, workshops
have been held in the following venues: Manila 1990, Jakarta 1993,
Seoul 1985, Kathmandu 1996, Amman 1997, Teheran 1998, Delhi 1993,
and Beijing 2000. The approach adopted by the governments attend-
ing these workshops is a step-by-step approach under the term
“building blocks™ whereby various orientations are highlighted for
action and cooperation without necessarily leading to a regional in-
ter-governmental human rights system. The four key areas for such
action and cooperation agreeable to these governments are:

» development of national human rights action plans;

e« development of national institutions, such as national
human rights commissions, for the promotion and pro-
tection of human rights;

= development of human rights education;

» strategies for the realization of the right to development
and economic, social and cultural rights.

Details of the latest activities on this front at the country level
are given in the section below.

The earlier workshops were instrumental in promoting dia-
logue between Asia-Pacific countries and enunciating an approach
acceptable to Asia-Pacific countries with different socio-cultural and
political constituents. For example, the Conclusions of the 1998 Tehe-
ran Workshop underlined the following convergent areas :

o reaffirmation of the universality, indivisibility and interde-
pendence of human rights “in a region proud of its rich
cultures, religions and diversities”;

» reaffirmation of the commitment to the Vienna Declara-
tion and Programme of Action {of the World Conference
on Human Rights);

e emphasis on a step-by-step and building blocks approach;

& commitment to developing and strengthening national
capacities, in accordance with national conditions, as the
strongest foundation for regional cooperation;
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e adoption of a Framework for Regional Technical Coo-
peration for the promotion and protection of human
rights.

The technical cooperation element is new and is leading to
more support for a programmatic response based upon activities in
the region dealt with below. This was reinforced at the 1999 Delhi
Workshop, particularly in terms of concrete financial allocations for the
region.

In the meantime, 1999-2000 witnessed another innovation:
the organisation of inter-sessional workshops for Asia-Pacific coun-
fries to deal specifically with the four key areas identified above in
greater detail. The Workshop on the Development of National Plans
of Action for the Promotion and Protection and Protection of Human
Rights in the Asia-Pacific Region was held in Bangkok in July 1999.
The Conclusions from the Workshop highlighted the following:

e the development and implementation of national human
rights action plans may significantly advance human
rights promotion and protection;

e broad national participation has a key role in develop-
ment of such plans;

e all governments are encouraged to develop such plans,
in accordance with national priorities.

The workshop also suggested possible elements of what
should be included in a national human rights action plan, e.g. es-
tablishment of a national coordination committee for the development
of such plans, identification of key groups and issues for action, mea-
surable benchmarks, and monitoring and evaluation of the implemeanta-
tion of these plans.

With regard to national human rights institutions, the Asia-
Pacific region already has a network of these institutions in the form
of the Asia-Pacific Forum of Mational Institutions, particularly to share
information and strengthen ties, and for the past few years, its mem-
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bers meet annually with the support of the United Mations. It has
also set up an Advisory Council of Jurists composed of eminent jurists
from the region to help evolve ,in a non-binding manner, human rights
jurisprudence. The Fourth Annual Meeting of the Asia-Pacific Forum
of MNational Human Rights Institutions was held in Manila in Septem-
ber 1999 and its Conclusions reaffirmed the need for national human
rights institutions to be independent and pluralistic. Various key is-
sues discussed included national human rights institutions and eco-
nomic and social rights; the role of national human rights institutions
in advancing the human rights of women; national institutions and
non-governmental organisations: working in partnership; the role of
public inquiries in promoting an protecting human rights. The next
meeting is due in New Zealand in August 2000.

With respect to human rights education, two workshops were
organised with the support of the United Nations in 1989-2000. The
Sub-regional Training Workshop on Human Rights Education in
Mortheast Asia was held in Seoul in December 1999. Its Conclusions
underlined the need for countries to adopt a national strategy in accor-
dance with the United Nations Guidelines for National Plans of Action
for Human Rights Education and the United Nations Decade for
Human Rights Education (1995-2004). It emphasised particularly:

e the need for training of teachers and other educational
personnel;

e the need for curriculum development and extra-curri-
cular activities on human rights;

« the need for laws and policies supportive of human rights
education;

# the need for human rights education in the classroom,
including the call for classroom/school management to
ensure that a human rights culture prevail in the class-
room.

The issue of human rights education was taken further,
from the angle of national planning, at the Inter-sessional Workshop
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on Mational Plans of Action for Human Rights Education in the Asia-
Pacific Region held in Tokyo in January 2000. The Conclusions from
the Workshop identified key orientations for the Asia-Pacific region,
including the following:

e human rights education should take an integrated ap-
proach to encompass all human rights civil, political, eco-
nomic, political, social and the right to development;

e it should balance between rights and responsibilities as
recognised by the Universal Declaration of Human Rights
and other international instruments;

e hurnan rights education should be participatory, pluralis-
tic and non-discriminatory;

e national human rights action plans are important for
promoting a human rights culture;

e human rights education for all those involved in the ad-
ministration of juvenile justice is a priority;

e the human rights education needs of the vulnerable and
marginalised must be met;

e national human rights education plans should be a com-
ponent of or complementary to national human rights
action plans and other relevant plans;

e national plans should be based upon needs assessment
and country priorities;

e human rights education should be integrated into all levels
of formal education; training of professional awareness
raising, and law and policy reform;

e adequate resources need to be allocated for human rights
education, and this is linked with potential for assistance
from the United Mations Technical Cooperation Programme
in the Field of Human Rights;

& an important occasion for assessing the impact of na-
tional plans is the global mid-term review of the United
Mations Decade for Human Rights Education.
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In regard to economic, social and cultural rights and the right
to development, the Intersessional Workhop on Economic, Social
and Cultural Rights and the Right to Development in the Asia-Pacific
Region was held in Sana'a in February 2000. It underlined the fol-
lowing concerns:

e it affirmed that effective public participation, including
the full participation of women, of civil society, including
MGOs and the private sector, is essential for implement-
ing the right to development;

e it identified various key obstacles to be addressed includ-
ing extreme poverty, environmental degradation, exces-
sive foreign debt, unilateral coercive measures, unbal-
anced trade regime, limited access to technology and
marginalisation in the social and economic fields;

e it affirmed the important role of the human rights treaty
system as a legal framework for tackling economic,
social and cultural rights;

e it called upon States and other acters to bear in mind
human rights in national development planning;

e it affirmed the importance of international cooperation
and official development assistance to address these
IS5UES.

An illustrative framework for evaluating the implementation of
economic, social and cultural rights and the right to development was
also evolved for the workshop. This included the interrelationship be-
tween countries and the International Covenant on Economic, Social
and Cultural Rights, the current country situation in such areas as so-
cial security, education, standard of living and employment, follow-up
to the World Summit on Social Development (1995) and development
cooperation.

The four areas of concern addressed through these inter-ses-
sional workshops were channeled to the most recent Asia-Pacific
Work-shop - the Eighth Workshop on Regional Cooperation for the



14 Asian Perspectve on Human Rights;
¢ Perceptions, Programmes and Practices

Promotion and Protection of Human Rights in the Asia-Pacific Region
held in Beijing in March 2000. The Conclusions from the Workshop
reinforce measures in favour of national human rights action plans,
human rights institutions, human rights education, and the realization
of economic, social and cultural rights and the right to development
with more targeted programming and activities linked with the United
MNations-supported Framework for Regional Technical Cooperation for
the Asia-Pacific Region. The new thrust is to implement more pro-
grammes based upon activities at the regional, sub-regional and
national levels in the four areas mentioned over the next 24 months,
taking into account the World Conference against Racism in the year
2001. Examples of these programmes include:

1. For national human rights action plans:
e at the regional level:
e disseminate the United MNations supported handbook
on the development of national action plans;
e promote training for reporting to human rights treaty
bodies

e sub-regional level:

e organise a sub-regional workshop on national human
rights planning with emphasis against poverty, com-
bating racism and on women’s and children’s rights;

& organise a sub-regional technical workshop on human
rights for parliamentarians;

e offer technical cooperation to states to develop such
plans

e national level:
& provide technical support to developing countries to
evolve national human rights action plans

2. For national human rights institutions:
e regional level:
e provide support for the annual meetings of the Asia-
Pacific Forum of National Institutions, especially in the
preparations for the World Conference Against Racism;
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e assistthe training programme on protection approaches

= sub-regional level:
e support the inter-sessional workshop on the role of
national institutions in the protection of women's rights
(to be held in Fiji) and one other workshop on media
and human rights education;
e co-organise another course on economic, social and
cultural rights targeted to national institutions

e national level:
# support the strengthening of national institutions;
e encourage activities on women's rights, child rights and
the rights of vulnerable g'roups

3. For human rights education:
s regional level:
e conduct and disseminate the findings of surveys on
human rights material and programmes in the region;
e publish a study on popular and non-formal education
methodologies on human rights

= sub-regional level.

e organise three sub-regional workshops to develop
human rights training programmes, including for those
in the administration of justice and for marginalised
groups;

e organise a human rights workshop for the judiciary;

» offer technical support for programming

e national level:

e provide technical support for human rights education
plans and sectoral-based human rights education

4. For the realisation of economic, social and cultural rights
and the right to development:
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e ragional level:
e organise a workshop on the impact of globalization
on economic, social cultural rights and the right to
development as related with vulnerable groups

e sub-regional level:

e organise a workshop on ratification of the International
Covenant on Economic, Social and Cultural Rights
and related reporting obligations;

e organise a workshop on the integration of human
rights into national development plans;

e offer technical assistance

e national level:
e provide technical assistance and advisory services on
the issue

In the future, therefore, it is expected that there will be more
activities in building the capacity of key actors to respond to human
rights in the region. However, as always with human rights, it is not
so much the perception or the programme which is problematic but
its implementation in practice.

From another angle, at the regional level, the NGO sector in
Asia is active and well coordinated on many fronts. There are both
NGOs dealing generally with human rights and those dealing with
specific issues such as women's rights and child rights. They play a
pivotal role in advocating human rights, monitoring their implementa-
tion, and assisting and protecting victims of violations. They have built
a variety of networks ranging from general human rights matters to
specific concerns such as women's rights and child rights. Led by the
NGO called Asian Human Rights Commission based in Hong Kong,
a number of NGOs adopted in 1997 the non-governmental Asian
Human Rights Charter. The thrust of the Charter is to advocate various
key actions including:

e strengthening of guarantees for human rights in national
constitutions;
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o ralifying human rights treaties,

e advocating review of domestic laws inconsistent with
human rights standards;

& maximising the role of the judiciary in enforcing human
rights;

= enable social organisations to litigate on behalf of the
victims;

e establishing national human rights commission and other
specialised institutions for human rights protection;

e setting up People’s Tribunals which are not based upon
adjudication but which help to raise consciousness of
people's problems guided by moral and spiritual founda-
tions.

Interestingly, this Charter does not only advocate human
rights but sustainable development and other essentials such as de-
mocracy and peace. At times it posits various rights not yet recognised
internationally. For example, it advocates the right to cultural identity,
an element not yet clearly found in international instruments in this
manner:

“The Asian traditions stress the importance of common
cultural identities. Cultural identities help individuals and
communities to cope with the pressures of economic aid and
social change; they give meaning to life in a period of rapid
transformation.”

On another front, at the sub-regional level, there are various
burgeoning intergovernmental human rights systems. In West Asia,
there is the Arab Charter on Human Rights (1994). It is not yet in force,
although ratified by Irag and Syria. It stipulates a variety of rights and
provides for a monitoring committee. Many of the rights such as the
right to life, liberty and equality before the law under the Charter are
similar to international standards at first glance. However, the Charter
tends to differentiate between the rights of citizens and other persons;
this would counter the principle of non-discrimination which is at the
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heart of international human rights norms. The Charter also fails to
recognise the right to freedom from slavery and the right to change
one's religion. Reference in the Charter to national security may also
provide too many constraints on the enjoyment of human rights.

There are also attempts to deal with human rights issues in a
mare specific manner at the sub-regional level. For example, South
Asia has been drafting a specific Convention against the trafficking in
women and children. In the Association of South-east Asian Nations
(ASEAN), there are currently attempts by NGOs to put forward a draft
document to governments to establish an ASEAN Human Rights
Commission which will take complaints from member States and in-
dividuals where the local remedies have been exhausted.

Practices:

In the light of the above developments, what are the practices
at the national level in Asia ? On the positive front, a greater number
of countries are becoming democratic and have discarded military re-
gimes. In recent years, these include the Philippines, Indonesia, Thai-
land and East Timor. The right to self-determination has won, despite
many traumas, in some settings such as East Timor. Many new laws
and policies have been adopted in a wide range of countries to pro-
mote human rights. These range from new Constitutions to laws and
policies to protect vulnerable groups such as women and children.
Law enforcement has also been improved in some areas. For ex-
ample, various investigations of human rights violations have led to
the dismissal or resignations of key military personnel responsible for
these violations, such as in Indonesia.

When tested against the four regional concerns mentioned
above, progress has been made in some quarters. In regard to human
rights action plans, Indonesia and the Philippines have adopted such
plans and other countries, such as Thailand, are preparing to do so
with the following commonalities :
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e linkages between the national setting and international
human rights standards, implying that the latter can help
to raise standards nationally, while not forgetting local
wisdom;

e coverage of at least civil, political, economic, social and
cultural rights, with varying emphases on individual and
collective rights, related obligations, and target issues,
such as education, health, shelter, employment, poverty,
and freedom of association and expression;

e target groups in vulnerable positions such as women,
children, the elderly and those with disability, 1o be as-
sisted and protected,

e suggested reforms of laws, policies, programmes, prac-
tices and mechanisms to improve human rights pro-
motion and protection;

e support for national institutions, such as national human
rights commissions, for the promotion and protection of
human rights;

s partnership with key government agencies to implement
the national human rights action plan,

e capacity-building of power groups such as the police
and judiciary to respect human rights;

e cooperation with civil society, including NGOs, in the
formulation and implementation of the plan;

e allocation of resources to implement the plan;

e establishment or identification of national monitoring
mechanism to follow-up the implementation of the plan .

While these plans are welcome, there is much more room for
their effective and sustainable implementation. A wider range of coun-
tries also need to adopt them.

With regard to national human rights institutions, this is very
much the flavour of the month. A number of countries have estab-
lished national human rights commissions and they include Indonesia,
the Philippines, India, Sri Lanka, and most recently Malaysia. Others
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about to be established include those in Thailand, Nepal, Bangladesh,
Cambodia and South Korea. The Pacific is represented by commis-
sions in Australia, New Zealand and Fiji. Several of these commis-
sions have done good work in advocating law reform and have under-
taken key investigations which have led to exposure of situations con-
cerning human rights violations as well as accountability and an end
to impunity of the perpetrators. Several have active human rights edu-
cation campaigns not only for the general public but also for law en-
forcers, including the military, the police and the judiciary. Some have
become involved in not only civil and political rights but also economic,
social and cultural rights, including action against human trafficking
affecting women and children. However, on the negative front, some of
them are not as independent or pluralistic as they could be. There is
thus the danger of manipulation by the government or existing power
bases in some cases. For example, although Iran claims to have a
national human rights commission, there is a lingering question con-
cerning its independence. While Cambodia does not yet have a na-
tional human rights commission, it has a government backed human
rights committee as well as two other committees in parliament, none
of which adequately salisfy the test of independence and pluralism
advocated by the United Nations.

With respect to national human rights education, there is
greater emphasis on such education in some Asian countries. For
example, four Asian countries have specifically human rights educa-
tion plans, namely Japan, the Philippines, Turkey and Uzbeckistan.
Thailand is finalising her plan which will go hand in hand with the
other plan - the national human rights action plan. The existing human
rights education plans vary in shape and content. For instance,
Japan's plan is much linked with the United Mations and Japan's own
history. It aims to promote human rights through the whole educa-
tional system and the issues to be addressed include women'’s rights,
child rights and the rights of ethnic minorities. The Philippine plan is
more detailed with regard to the activities to be undertaken and sets
the ambitious goal of 100% human rights literacy in the country. The
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target groups range from media, women, children to law enforcers and
insurgents. Examples of planned programmes to integrate human
rights education into the community include client-based human rights
education and training programmes for the military, police and other
law enforcers; for academic circles; for local government units; for
national government employees; for overseas contract workers; for
NGOs; for the judiciary and prosecutors; for special interest groups
such as women, children and those with disabilities.

Current human rights education activities in the above coun-
tries are exemplified by the following:

decentralisation of human rights education by means of
local action plans in Japan;

Japanese prefecture (Kanagawa)'s human rights mess-
age exhibition against bullying and discrimination;

setting up of Barangay village level human rights action
centres in the Philippines;

production of human rights educational materials in the
Philippines, such as manuals of child rights for law en-
forcers;

Memaorandum of Understanding between the Philippine
Armed Forces and the Philippine Human Rights Com-
mission o promote and protect human rights;

integration of human rights and humanitarian law con-
cerned with the protection of civilians in armed conflicts
into military courses in the Philippines;

establishment of human rights desk in the armed forces
of the Philippines liaising with the Philippine Human
Rights Commission;

training of human rights’ trainers in the Philippines;
organisation of networks for human rights’ defenders in
the Philippines;

integration of human rights into the educational curri-
culum in the Philippines;

use of village leaders to reach out to the community in
the Philippines;
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e promotion of artistic and cultural campaigns for human
rights in the Philippines;

e establishment of an inter-agency task force at the na-
tional and regional levels for human rights education in
the Philippines;

e creation of a national association of human rights edu-
cators in the Philippines;

» cooperative agreement between the Philippine Human
Rights Commission and various partners - governmental
and non-governmental - to promote human rights edu-
cation.

Despite these developments, a key challenge is that human
rights education cannot only be based upon the guantity of the edu-
cation available but must also be based upon the quality of the edu-
cation. The impact on this front remains obscure in many settings. A
critical question without an adequate answer so far is: have these
plans and programmes, in practice, led to major changes in the popul-
tion's knowledge, attitudes and behaviour towards human rights ?

With regard to the fourth regional concern - the realization of
economic, social and cultural rights and the right to development, the
record in practice is mixed, aggravated by the aftermath of the eco-
nomic crash of 1997. Poverty is the key issue facing many countries,
compounded by massive rural-urban migration, huge debts, over-
expenditure on arms, environmental degradation and unsustainable
development patterns. While many developing countries such as
India, Thailand, China and Malaysia have for long had national devel-
opment plans to address some of these issues, in the past they tended
to be too top-down and not human-centred enough. The mindset was
much influenced by export led growth based upon the Gross Domes-
tic Product, without adequate attention for policies of equity/social jus-
lice such as income distribution and land re-allocations. In this regard,
the annual Human Development Reports published by the United
Mations Development Programme illustrate a very varied panoply in
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Asia, ranging from some of the world's poorest (and least liberal)
countries such as Afghanistan and Burma to the better economically
endowed countries such as Singapore and Brunei.

Ewven in the poorest settings, good practices can be identified
if there is the political and social will to cater to development needs
and human rights. For instance, Bangladesh has the Grameen bank
which provides small loans to women, and it has been found that they
are very responsible in paying back the loans. In Thailand, the Forum
of the Poor has been instrumental in representing the demands of
the poor, including those displaced by dams, and in ensuring im-
proved compensation for them. Public hearings have also emerged as
a way of sharing information and examining options before decisions
are taken affecting people's development. In the Philippines, there is a
very strong NGO lobby dealing with general development and human
rights matters and specific issues such as street children which pro-
vide a voice for the poor, the dispossessed and the marginalised. In
India, there is a parallel experience with strong advocacy against the
constructive of massive dams such as those concerning the Narmada
river which cause massive displacements of people. There are active
grassrools movements representing vulnerable groups including
those affected by the caste system, such as the Dalit. However, in
authoritarian countries, independent NGOs are not allowed to exist
or are very closely monitored by the authorities.

On another front, many Asian countries have failed to accede
to the International Covenant on Economic, Social and Cultural Rights
which could otherwise provide guidance for a more rights based ap-
proach leading to responsive laws, policies, programmes, practices,
mechanisms and resources. Given the fact that the majority of people
in Asia are still in rural areas, the challenge is much related to rural
development and the shift to urbanisation with massive migrations of
people and the ensuing pressures. In many countries, this is linked
with the fact that wealth, including land, is in the hands of a few, often
linked with the urban elite. There are few policies of equity to redistrib-
ute such wealth, while social safety nets such as state-based social
security are often missing or merely nascent.
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Interestingly, in principle, Asian countries are agreeable to the
1986 (United Nations) Declaration on the Right to the Development
which calls for not only external restructuring but also international
restructuring to respond to the human face of development. However,
few countries manage to fulfil the aspirations of this Declaration which
posits a comprehensive approach - based upon the totality of civil,
political, economic, social and cultural rights reinforced by the precept
of equity embedded in the following stipulation:

“Article 8

1. States should undertake, at the national level, all neces-
sary measures for the realisation of the right to develop-
ment and shall ensure, inter alia, equality of opportunity
far all in their access to basic resources, education, health
services, food, housing, employment and the fair distribu-
tion of income. Effective measures should be under-
taken to ensure that women have an active role in the
development process. Appropriate economic and social
reforms should be carried out with a view to eradicating
all social injustices.

2. States should encourage popular participation in all
spheres as an important factor in development and in
the full realization of all human rights.”

Mot only is there lax implementation at the national level in
many countries, but there is also a distortion by some countries
wheraby they would prefer to emphasise the economic, social and
cultural aspects of development to the neglect or omission of the civil
and political aspects. |n other words, development without genuine
people's participation leading to a democratic system.

From the angle of vulnerable, disadvantaged and marginalised
groups in this perspective, there is often a paradox: while progress has
been made on some fronts, there are numerous lapses in practice.
Progress is seen in particular through the introduction of new laws
and policies in many countries with positive impact against human
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rights violations, e.g. laws against human trafficking. More law enfor-
cers are being trained on human rights. In the Philippines, there is
even the condition that military officers will not be upgraded in rank
unless they have done a course on human rights. Investigations by
various bodies ranging from national human rights commissions to
the judiciary on a variety of issues ranging from extra-judicial killings
to environmental harm have led to greater accountability from the
perpetrators in such countries as Indonesia and India. However, the
other side of the coin is that many systems suffer from weak law and
policy enforcement, replete with corruption and cronyism. This is fur-
ther plagued by undemocratic regimes, armed conflicts, lack of good
governance, and unsustainable development patterns.

There are other key issues/groups which are crucial for Asia
today, including the following:

1. Women's rights. A greater number of countries are now
becoming parties to the 1879 Convention on the Elimi-
nation of All Forms of Discrimination against Women. For
example, in the 10 member country ASEAN, all but one
country have acceded thereto. Many countries have im-
proved their laws to overcome discrimination and violence
against women. However, in addition to the dilemma of
lack of effective implementation, transgressions persist.
These range from negative cultural practices such as the
sale of women into sexual slavery to more modern forms
of cross-border trafficking and violence. Discrimination
against women is found in variety of fields ranging from
family and succession to education, health care, anti-pov-
erty measures and involvement in economic, social and
political life. In many countries, access to decision-making
positions including in politics is very limited.

2. Child rights. As noted earlier, the CRC is the sole human
rights treaty to which all Asian countries have acceded.
There have been many positive law and policy improve-
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ments in recent years in many countries, e.g. laws on child
welfare and against child abuse and exploitation, However,
implementation is again an uphill struggle, and violations
persist. These vary from discrimination against the girl
child to poverty, neglect, abuse, exploitation and multiple
forms of violence against children. In several countries,
there is the tendency to regard child rights as the rights of
the nationals/citizens of a country rather than the rights of
all children in the country, thus countering the interna-
tional principle of non-discrimination. Decisions affecting
the lives of children also often infringe the basic tenets of
the CRC, including the best interests of the child, the right
to life, survival and development, and respect for the views
of the child.

3. Those with disabilities. Some countries have moved towards

new laws and policies fo assist this group. Countries with
good state welfare systems are more likely to have direct
facilities for this group, but few Asian countries are in this
position. Problems vary from discrimination in the form of
lack of access to education , employment and health care
to too much institutionalisation without adequate facilities
to stay in family and community settings. There is thus lack
of “inclusion” of those with disabilities in many countries
in a humane setting.

4. Refugees. Asia is home to millions of refugees who cross

borders in search of asylum and has largely provided
commendable refuge to them. Yet, few Asian countries have
acceded to the 1951 Convention relating the Status of
Refugees and its 1967 Protocol. Many Asian countries
also cause the massive flight of this group through per-
secution, warfare and human rights violations. While pre-
vention is key, the components of prevention including re-
spect for human rights, peace and democracy have not
been fostered adequately in many settings. During flight,
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refugees are also subjected at times to push-backs and de-
portations which endanger their lives. Upon arrival in the
country of refuge, while they may enjoy temporary refuge,
their access to the basics of life such as health care, educa-
tion and employment is limited. In their search for long-term
solutions, their options are often limited. Many countries
where they seek refuge refuse to let them settle there per-
manently, while third countries are also reluctant to let them
resettle. While voluntary repatriation to the country of ori-
gin is at times a potential maximum solution, this is not
possible because the political conditions in the country of
origin are not forthcoming. Precisely because they are of-
ten in a limbo status, they often find themselves discrimi-
nated against as stateless persons.

5. Internally Displaced Persons. This group has come to fore
increasingly in recent years and differs from refugees in that
they have not crossed borders. They may be displaced for a
variety of reasons. In Asia, these range from extreme pov-
erty to armed conflict and development induced factors, such
as dam construction, but often it is warfare that pushes them
to leave. While the international community has moved to-
wards guidelines for their protection and assistance, their
plight in practice is often precarious and unlike refugees,
the international regime for their protection is limited in scope;
there is no treaty that specifically guarantees their rights,
except general human rights treaties. At the national level,
the challenge is to respond to the call to prevent the condi-
tions leading to their displacement, and these interrelate with
sustainable development, human rights, democracy and
peace, as well as providing protection when they are dis-
placed.

6. Workers/Migrants. Millions of workers/migrants are on the
move in Asia whether within countries or across borders.
While most countries have labour laws and policies that
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can accord them some protection, the situation is more
complex when they enter a country illegally. This may also
be due to human trafficking whereby criminal elements
ply their trade of profiteering from people who are search-
ing from employment. In cross border cases, undocumented
migrants are often classified as “illegal immigrants” subject
to deportation without adequate guarantees for their
safety. If they manage to work in the country to which they
migrate, they are also endangered by discrimination, abuse
and exploitation ranging from low pay to lack of welfare.
Whether or not they are documented, they should enjoy
basic rights, but the fact is that most countries have not
responded to these rights effectively, and they have not
acceded to the main international instrument on the sub-
ject, namely the 1990 International Convention on the Pro-
tection of the Rights of All Migrant Workers and Members
of their Families.

The elderly. Traditionally in Asia, it was the extended family
which took care of the elderly. However, family patterns
are changing, especially with continuing migration from
rural to urban areas, and families are becoming more nu-
clear. Traditional social safety nets offered by the extended
family are thus in decline. This raises a question not yet
adequately answered by many countries. Will the State
step in to help the elderly as part of social security? What
is role of personal social insurance in preparing for one's
old age ? What should be the contribution of the private
sector 7 These are emerging issues which will need more
attention from Asia in future, granted that the region should
also try to support and sustain the family and the commu-
nity as the essence of traditional social safety nets.

Prisoners and The Administration of Justice. This heading
involves not only political prisoners who are sadly rampant
in many undemocratic countries but also the other prison-
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ers who are affected by deficient justice systems. While
guidance on this issue is offered particularly by the Inter-
national Covenant on Civil and Political Rights and related
instruments, many Asian countries have failed to accede to
these instruments. While there have been some improve-
ments in recent years, such as reform of the juvenile jus-
tice in some countries, problems persist. These range from
the use of capital and corporal punishment to the employ-
ment of leg chains, inhumane detention facilities, torture
and lack of access to a fair trial. Political prisoners are
particularly affected by national Constitutions which serve
the elite rather than the people, repression in the form of
lack of basic freedoms such as the right to freedom of
expression and assembly, and the pervasiveness of draco-
nian national security laws which are used by govern-
ments to curb opposition, such as through preventive de-
tention. The judiciary is also controlled in some countries
by the ruling elite and there is no real independence.
Some governments have also manipulated the judiciary
to impose exorbitant fines on those opposed to their re-
gimes as a way of suppressing political opponents. The
challenge is much linked to lack of democracy and good
governance.

Minorities and Indigenous Peoples. Most countries would
claim that they provide for the rights of minorities and indi-
genous peoples in their systems. However, the practice is
often deficient with rampant discrimination against these
groups. Megative practices include lack of access to edu-
cation, nationality, and welfare, and inadequate attention to
their cultural aspirations such as the preservation of their
languages and religions. There is also an unsettled issue
concerning their aspirations in terms of political participa-
tion and self-determination. Precisely because these are
not responded to adequately, several wars in Asia and else-
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10.

11.

where relate to conflicts between these groups and other
groups. In terms of accession to international treaties on
this subject, several Asian countries have yet to accede
to the Covenants mentioned above. There is also limited
ratification of the 1965 International Convention on the
Elimination of All Forms of Racial Discrimination.

Those with HIV/AIDS. The advent of HIV/AIDS has posed
critical challenges to Asia in recent years, with one of the
faster rates of growth globally. On the constructive front,
some Asian countries have been in the forefront of humane
policies towards those with HIV/AIDS. These include the
involvement of the business sector in promoting humane
policies for those in the workplace. However, other coun-
tries are still responding in a less than humane manner
by segregating those with HIV/AIDS, forcibly testing per-
sons for HIV/AIDS, and discrimination and stigmatiza-
tion. While the international standards related to the in-
struments above are clearly in favour of non-discrimination
and humane treatment of those with the disease, there is
much more room for responsive laws, policies and prac-
tices in the region.

Civil Society, including NGOs, human rights defenders,
the media and the business sector. The important role of
civil society in human rights promotion and protection
cannot be underestimated in the region. At best, they are
key partners with governments in helping to implement
human rights. However, often they find themselves in
conflict with governments in trying to protect the rights
of others, and their own rights are often jeopardised. Their
voices have found the need for more coordination and
networking among themselves as a force to counter the
malpractices of governments and other power groups.
While many members of civil society manage to function
quite eftectively under such stress, others find themselves
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oppressed and suppressed by undemocratic regimes
and those antithetical to human rights.

Directions:

The above scenario paints an ambivalent picture for Asia.
From the perspective of progress, many positive developments have
been noted including the advent of more national human rights action
plans, more national human rights institutions, more human rights edu-
cation, and more laws and policies concerning development issues
and a variety of rights and related groups. Yet, the negative side is all
too evident from the analysis above.

With the advent of the new millennium, there are various key
directions for the region which should enhance the perspective of
more humane society in Asia. These include the following priorities as
a pivotal Agenda of preferred practices for all countries:

e accession to international human rights instruments and
effective implementation;

e withdrawal of reservations to international human rights
instruments;

e democratization and multi-party system;

e people-based national Constitution and constitutional
process;
e reform of national security laws to reflect huran security;
e alimination of preventive detention and promotion of due
process of law consistent with international standards;
e promotion of freedom of expression, assembly, religion
and thought;

e accountability of public officials and an end to impunity;

e promotion of independent and transparent judiciary and
other modes of dispute settlement accessible and afford-
able to the people;

e eradication of poverty and concretization of equitable
policies to distribute land and other resources;

e development of safety nets, such as social security for
those in need;
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e respect for the rights of vulnerable groups including
women, children, those with disabilities, workers/migrants,
refugees, internally displaced persons, prisoners, minori-
ties/indigenous peoples, the elderly, those with HIV/AIDS
and members of civil society;

e improvement of the justice system and humane treat-
ment of suspects, prisoners and detainees;

e capacity-building of law enforcers to promote integrity
and counter corruption;

s promotion of community participation and that of civil
society;

e elimination of capital and corporal punishment and
other inhumane practices;

e eradication of negative cultural practices, especially

through a wider mobilization campaign;

protection of the environment;

promaotion of human rights education and peace studies;

implementation of sustainable development activities;

conflict prevention, resolution and activities, such as
youth programmaes, to foster cross-cultural understand-
ing between different ethnic groups;

e dissemination of human rights to a broad public, includ-
ing power groups such as government officials, paoliti-
cians, religious leaders and the business sector;

o enhancement of local, national, sub-regional and regional
capacities, pragrammes and interchanges for the promo-
tion and protection of human rights:

e identification of and support for good practices and case
profiles for human rights, peace, democracy, sustainable
development and good governance, promotion of inte-
grated actions on these issues, and elimination of mal-
practices.

This study was prepared for the Europamundi conference supported by
Unesco and held in Santiago de Compaostella, Spain in July 2000.
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Introduction:

The issue of establishing (possible) regional or sub-regional
inter-governmental arrangements for the promotion and protection
of human rights in Asia and the Pacific has been in the public eye for
decades. The term “arrangement(s)” may be interpreted broadly and/
or narrowly. For the former - broad - meaning, it may be used to imply
one or more activities linked by an informal or semi-formal frame-
work. For the latter - narrow - meaning, this can be used to refer to
the need for a formal treaty and related system.

The challenge of concretising “arrangement(s)” in this region
is of great international interest. This is principally due to the fact that
unlike Europe, the Americas and Africa, the Asia-Pacific region has,
to date, no inter-governmental human rights treaty and system on
this matter. This does not necessarily imply that the human rights re-
cord in the region is better or worse than in other regions. However, it
means that the political will has not been ready to make the quantum
leap in the direction of an inter-governmental system.

In the late 1980s, some delegates from a non-government
lawyers' organisation called LAWASIA proposed a “Pacific Charter
of Human Rights” in the hope that it would become the basis for an
inter-governmental system. However, this was not to be, and the in-
itiative faded from view.

A key development in the 1990s was the World Conference
on Human Rights held in 1993 in Vienna which adopted the Vienna
Declaration and Programme of Action of the World Conference; Asia-
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Pacific countries took part concretely in this process. Interestingly, in
the lead-up to the World Conference, two historic meetings covering
the Asia-Pacific region were held in Bangkok. One consisted of gov-
ernments which adopted the Asia-Pacific {(Governmental) Declaration
of Human Rights ("The Bangkok Governmental Declaration”) in re-
lation to the Asia-Pacific setting. The other was comprised of non-
governmental organisations (NGOs) which adopted the alternative
Asia-Pacific (Non-Governmental) Declaration of Human Rights ("The
Bangkok Non-governmental Declaration”).

Both of these Bangkok Declarations were and are insightful
for a number of reasons. First, they provide a linchpin for understand-
ing the perceptions of human rights in the region. Second, they bear
upon the question whether the region should have an inter-govern-
mental system and on what conditions.

With regard to the first tenet, the Bangkok Governmental
Declaration highlighted key elements which still shape governmental
attitude towards human rights teday. These include the following con-
cerns in that Declaration: the Asia-Pacific governments

“5. emphasise the principles of respect for national sover-
eignty and territorial integrity...non-interference in the internal
affairs of States and the non-use of human rights as an in-
strument of political pressure;

7. stress the universality, objectivity and non-selectivity of all
human rights and the need to avoid double standards;

8. recognise that while human rights are universal in nature,
they must be considered in the context of a dynamic and
evolving process of international norm-setting, bearing in
mind the significance of national and regional particu-
larities and various historical, cultural and religious back-
grounds.”

By contrast, the Bangkok Mon-governmental Declaration
highlighted the indivisibility and universality of human rights as follows:
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“1. Universality:

...Universal human rights standards are rooted in
many cultures...
As human rights are of universal concern and are universal
in value, the advocacy of human rights cannot be considered
to be an encroachment upon national sovereignty.”

At the Vienna Conference, the compromise between the uni-
versality of human rights and national/regional particularities was
stated as follows in the Vienna Declaration and Programme of Action :

“5: All human rights are universal, indivisible and interde-
pendent and interrelated. The international community must
treat human rights globally in a fair and equal manner, on the
same footing and with the same emphasis. While the signifi-
cance of national and regional particularities and various his-
torical, cultural and religious backgrounds must be borne in
mind, it is the duty of the States, regardless of their political,
economic and cultural systems, to promote and protect all
human rights and fundamental freedoms.”

With regard to the second tenet - targeted to the issue of an
inter-governmental human rights system and the various pre-condi-
tions concerning its establishment, it is interesting that the Bangkok
Mon-governmental Declaration advocated as follows:

ix) while welcoming any initiative by governments to set up
a regional mechanism for the protection and promotion of
human rights in the Asia Pacific region, to ensure that it is
subject to the following conditions:

» if a regional commission is set up, it should be mandated
to apply without reservations the International Bill of
Human Rights, the Convention on the Elimination of All
Forms of Discrimination against Women (CEDAW), the
Convention against Torture, the Declaration of the Right
to Development;
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¢ member States of this regional commission must ratify
or accede to the above international instruments prior
to their membership;

o the right of individuals and NGOs to petition the regional
Commission must be guaranteed;

e such petitions or appeals should not preclude concur-
rent appeals to the various UN mechanisms for the
protection of human rights;

e no member of this regional Commission should hold an
official position in Government concurrently, and mem-
bers should be appointed in consultation with NGOs;

» there should be a regular reporting system by States on
their implementation of human rights standards domesti-
cally with NGO participation in the drafting of the reports:

o meetings of this regional Commission and its delibera-
tions should be generally open to the public;

= no aspect of government operation and no official should
be immune from scrutiny or investigation, including mili-
tary and security forces;

# the regional commission should have full investigative
powers;

e a separate body should be set up to adjudicate com-
plaints;

s member governments must be required to disseminate
information on the regional commission and how it oper-
ates”

Recent Initiatives:

In recent times, have there been any initiatives of note to
promote human rights-related arrangements in the region ? The
answer can be given at three levels: regional, sub-regional and na-
tional. This study will concentrate on the first two lavels.
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A) Regional Initiatives

At the regional level, the UN has been supportive of annual
workshops on human rights which bring together governments from
the region, with some NGO access. The approach taken is step-by-
step based upon “building blocks"” rather than to advocate immedi-
ately the need for an inter-governmental treaty and system for the
Asian or Asia-Pacific region. The four building blocks agreeable to
governments are the development of national human rights action
plans; the promation of human rights education; the development of
national human rights institutions such as national human rights com-
missions; and the realisation of the right to development and econo-
mic, social and cultural rights. The Bangkok Workshop (2001) for the
Asia-Pacific region for which this study is prepared is part of this
process, and an evaluation of the implementation of these building
blocks for the period 1998-2000 is now available. It is worth noting
also that at the Beijing Workshop in 2000, the Conclusions of that
Workshop included the Beijing Plan of Action which opened the door
to more parallel human-rights related activities - regional, sub-regional
and national - concurrently.

On another front, a network of national human rights in-
stitutions has grown in the form of the Asia-Pacific Forum of National
Human Rights Institutions open to those countries with such institu-
tions as national human rights commissions. While not a governmental
network or body, it provides an avenue for activities such as work-
shops on key issues of concern to the region and it holds annual
meetings. In recent years, it has organised consultations on the role
of NGOs and national human rights institutions, child rights and
women’s rights. It has established an Advisory Council of Jurists
drawn from eminent human rights lawyers (from the member coun-
tries) to help evolve human rights’ jurisprudence in the region, most
recently with studies on the death penalty and child pornography on
the Internet. The Asia-Pacific Forum is supported partly by the UN
backed framework referred to above. This linkage is useful and im-
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portant. For instance, in the Beijing Plan of Action, there is a call to
support the annual meeting of the Asia-Pacific Forum, bearing in
mind the World Conference against Racism to be held in 2001,

On another front, in 1997 the fruits of NGO cooperation ap-
peared with the adoption by NGOs of their Asian Human Rights
Charter. It is, of course, not a government document, but it posits
key perspectives linked with human rights in the region. It highlights
the universality and indivisibility of human rights and provides focus
for the protection of specific groups such as women, children, those
with disabilities, those with HIV/AIDS, and prisoners. It does not cover
only human rights but also environmental protection, and underlines
the right to life, the right to peace, the right to democracy, the right to
development and the right to cultural identity. Interestingly, it recom-
mends these measures for the region: (inter alia)

e reinforce human rights guarantees in national con-
stitutions;

e ratify international human rights instruments;

e review domestic legislation and administrative practices
for consistency with international standards;

e maximise the role of the judiciary in human rights' en-
forcement;

e enable social organisations to take action on behalf of
the victims;

e set up national human rights commissions;

e recognise people’s tribunals, not as courts but as moral
instruments of pressure.

Asia-Pacific NGOs have also been active in evolving human
rights standards on other fronts in a more general manner, although
also pertinent to the Asia-Pacific region. For instance, a number of
such NGOs adopted the Universal Declaration on the Duties of
Governments and Other Power Groups in 1998, In this NGO Decla-
ration, the duties of governments and various power groups, such as
the business sector, are voiced in the realisation of human rights, peace,
democracy, sustainable development and environmental protection,



Stocktaking of On-going Asia-Pacific initiatives
Towards Hegional or Sub-regional Arrangements 39
for Human Rights 7 -

The most recent initiative close to governments is the pro-
posal by the Association of Asian Parliaments for Peace (AAPP) in
the form of a draft Charter of Human Rights for Asian MNations (2000).
The Draft Charter provides a list of human rights, some of which are
similar to international human rights instruments, e.q. the right to life,
the right against torture and the right to an adequate standard of
living. However, it has been heavily criticised for introducing elements
lower than international standards and would thus jeopardise human
rights in reality. Some of the anomalies of the draft available in 2000,
potentially in conflict with international standards, include:

e the position that it is lawful to detain persons for pre-
venting infectious diseases;

e broad discretion to the courts to prevent the media from
covering trials;

o the proposal for the establishment of an Asian Commis-
sion of Human Rights elected by the AAPP, without
genuine guarantees for the independence of the mem-
bers of the Commission;

« within the international human rights framework, an in-
ter-governmental system at the global or regional level
usually requires a treaty or agreement to set it up,
whereas the AAPP initiative does not seem to require
this.

In a report of NGOs in response to the Draft Charter in
October 2000, the following principles were highlighted:

“e There should be no lowering of human rights principles
and standards already adopted in international, regional
and national conventions, treaties and other legal instru-
ments;

# Principles of universality, indivisibility, interrelatedness, and
interdependence, and non-selectivity, in concept and in
practice, must be strictly adhered to;

e The primary objective of all regional cooperation on hu-
man rights must be the realisation of all human rights
(economic, political, civil, cultural and social) for all:
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e Effective implementation of all human rights instruments
and provisions for ensuring timely and effective remedies
for victims of human rights violations must be advanced
at both regional and national levels;

e Any regional charter must reaffirm active, free, full and
effective participation for all in all aspects of develop-
ment;

e All processes for drafting, reviewing, adopting and en-
forcing such charter must also be based upon these
very same principles.”

Finally, en passant, it should be noted that although not a
specific regional inter-governmental human system, one regional arm
of the UN, the Economic and Social Commission for Asia and the
Pacific (ESCAP), has a small human rights-related component in the
form of a liaison officer on human rights issues. UN agencies as a
whole in this region, of course, undertake and promote a range of
human rights activities, even though not necessarily with a view to
promoting the arrangements of concern to this study.

B) Sub-regional Initiatives

The Asia-Pacific region can be sub-divided into a number of
sub-regions. At least three sub-regions have been witnessing initia-
tives calling for an inter-governmental human rights system either
in a general form or a more specific form targeted to a particular issue.

First, in West Asia, there is already an Arab Charter on Human

Rights 1994. While not fully in force, this Charter may be said to be a

sub-regional inter-governmental human rights system. It posits vari-

ous rights recognised internationally including the right to life, liberty

and equality before the law. However, there are various grey areas

suggesting that it is lower than international human rights standards
as follows:

e the extent of freedom from slavery and of the right to

change one's religion is uncertain under this treaty;
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« on some fronts, it differentiates between the rights of
citizens and non-citizens, whereas international human
rights law advocates non-discrimination irrespective of
nationality/citizenship;

e it provides for the setting up of a human rights commit-
tee, but there are no real guarantees for the independence
of the committee members.

Second, South Asia provides an example of a move towards
a more focused inter-governmental system - not on hurmnan rights in
general but on a particular human rights issue, i.e. the trafficking in
women and children. Led by the South Asian Association for Regional
Cooperation (SAARC), the region has moved towards a treaty con-
cerning this issue. The sub-regional approach can help greatly in re-
lation to countering cross-border trafficking in humans. However,
this treaty is somewhat limited to sexual exploitation, whereas there
are many other forms of trafficking such as for domestic work, agri-
cultural work, bonded labour, begging and adoptions.

Third, in the South-east Asian region, there is the Association
of South-east Asian Nations (ASEAN) with ten member countries. In
the 1980s, a group of NGOs under the title Regional Council of
Human Rights in Asia came together in 1983 to adopt the Declaration
of the Basic Duties of ASEAN Peoples and Governments. Interest-
ingly, it blended the issue of rights and duties as follows:

“1. It is the duty of every government to ensure and protect
the basic rights of all persons to life, a decent standard of
living, security, dignity, identity, freedom, truth, due process of
law, and justice; and of its people to existence, sovereignty,
independence, self-determination, and autonomous cultural,
social, economic and political development. ..

3. It is the duty of all individuals and peoples to exercise
their rights and freedoms in the spirit of human solidarity,
respecting and defending the rights and freedoms of others.
It is likewise the duty of all individuals and peoples to assert,
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defend and protect their sovereignty, to preserve and en-
hance their culture and identity, to develop and use their
native talents, abilities and resources for the betterment of
society, to respect and obey the laws which accord with this
Declaration, and to denounce and resist persistent violations
of their basic rights and freedoms.”

In the 1990s, parliamentarians from ASEAN in the ASEAN
Inter-parliamentary Organisation (AIPO) adopted the AIPO Human
Rights Declaration which called for the possibility of a human rights
mechanism. However, the content of the AIPO Declaration was
heavily criticised by NGOs for being lower than international standards.

On the governmental front, at the ministerial level in 1993,
ASEAN Foreign Ministers voiced in their joint communigue the fol-
lowing:

“ASEAN should also consider the establishment of an appro-
priate regional mechanism on human rights™.

Effectively, it was referring to the ASEAN sub-region. How-
ever, since then, the ministers themselves have not suggested how
to establish such a mechanism. Parallel to this, in the latter half of the
1990s, civil society groups at times linked with national human rights
commissions formed a Working Group for an ASEAN Human Rights
Mechanism.

In 2000, it was this group which drafted and proposed to
the governments the Draft Agreement for the Establishment of an
ASEAN Human Rights Commission. The Draft Agreement does not
define or list human rights but cross-refers to international human
rights law and related instruments, including those favoured by ASEAN
countries, e.g. the 1948 Universal Declaration of Human Rights, the
1986 UN Declaration on the Right to Development, and the 1993
Vienna Declaration and Programme of Action of the World Confer-
ence on Human Rights. In addition, it refers to regional/national stan-
dards consistent with international law and the human rights treaties
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to which the member States are parties. With regard to the latter, the
Convention on the Rights of the Child is the sole treaty to which all
these countries have acceded.

The Draft Agreement concentrates on the modalities of es-
tablishing such Commission and its operationalisation. First, it would
be an inter-governmental sub-regional body vested with the power
to promote and protect human rights in the sub-region. As drafted,
it would only bind those ASEAN countries which sign and ratify the
Agreement. Second, it would be a seven-member Commission to be
elected by the Ministers of Foreign Affairs of the countries which
have ratified the Agreement from a list proposed by governments.
However, members of civil society such as NGOs must be consulted
in regard to the candidates. Gender balance should be borne in mind.
Third, once elected, the members must act independently of the go-
vernments, and their mandate is for a five year single term. Fourth, the
Commission would have the power to promote human rights such as
awareness campaigns and the preparation of human rights studies
and annual reports. It would have the power to protect human rights
such as to investigate complaints of violations. Individuals, NGOs and
the countries which have ratified the Agreement would be able to lodge
complaints with the Commission to seek redress in the case where a
State has allegedly been in breach.

Fifth, as for the remedies, the Commission’s role is based
upon amicable settlement first. Where amicable settlement fails to
waork, then the Commission can make a finding as to whether a State
has violated human rights under the Agreement. While the Commis-
sion is not a court of law and cannot render binding judgement, it can
make highly persuasive recommendations and publish a report on
its finding. For additional pressure, it can cross-refer the case and its
recommendations to the Ministers of Foreign Affairs of the countries
which have ratified the Agreement. There can be subsequent cross-
referral to their Heads of State/Government for further action.

However, the Working Group did not yet think it timely to
suggest a human rights Court for the sub-region.
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The draft is now with the Ministers and there has been muted
response to it. It would thus be useful to establish a joint task force or
joint working group between the representatives of ASEAN govern-
ments and the Working Group mentioned to consider the draft Agree-
ment in depth.

Future Options:

What are some of the options available to concretise initia-
tives for possible regional or sub-regional arrangements on human
rights for Asia and the Pacific?

Before answering this conundrum, it is important to bear in
mind certain imperatives. Perhaps the first principle at hand is to
create more confidence among governments concerning the pros
and cons of such arrangements and not to be dogmatic. Second,
one can take a step by step appreach in inviting governments to
come on board gradually, even using the x minus y formula now used
in ASEAN whereby an agreement can be considered sub-regional
even if notimmediately adhered to by all ASEAN countries. Third, it is
important not to lower international standards but to provide *value
added" from the region or sub-region. Fourth, it is advisable to en-
able civil society to participate in the process towards such arrange-
ments. Fifth, the process towards these arrangements as well as after
their establishment, e.q. in regard to accessibility to the general public,
is as important as the content of the arrangements, e.g. rights need-
ing implementation and groups needing protection. Sixth, whatevar
mechanism is established as part of the arrangements, this needs to
be independent and fransparent in operation.

What then are some of the options for the future ?

a. Option 1: No need for an inter-governmental treaty/
system, but maximise networking between human
rights activities at the regional level - between Asia-
Pacific Governments and/or between these Govern-
ments, civil society and/or national human rights insti-
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tutions. This approach would be similar to the current
building blocks approach based upon the four concerns
noted above, e.g. development of national human rights
action plans and human rights commissions, but would call
for closer networking and more effective implementation
of activities.

b. Option 2: No need for an inter-governmental treaty/
system, but maximise networking between human
rights activities at the sub-regional level with compo-
nents similar to Option 1.

c. Option 3: Promote an Asian or Asia-Pacific treaty not
on human rights generally but on specific human rights
issues, e.g. child rights and/or women's rights.

d. Option 4: Promote (a) sub-regional treaty or treaties
not on human rights generally but on specific human
rights issues similar to Option 3.

e Option 5: Promote an Asian or Asia-Pacific Treaty/ Char-
ter on Human Rights. (However, the very size, heterogene-
ity and political diversity of the region may pose problems.)

f. Option 6: Promote (a) sub-regional treaty/treaties on
human rights. (As an example, this already exists in West
Asia in the form of the Arab Charter already noted).

These options are not mutually exclusive or exhaustive. In
considering the steps to the future, it would be useful to set up a work-
ing group to consider the viability of these options, perhaps along the
line of Eminent Persons Group already used in the region on various
issues, and to report back to the next Asia-Pacific workshop under
the UN umbrella. What is clear, in this setting, is that, whatever the
advocacy for arrangements at the regional andfor sub-regional level,
the greatest challenge still remains the effective implementation of
human rights at the national/local level.

This study was prepared for the 9th United Nations-supported Work-

shop on Regicnal Cooperation for the Promotion and Protection of Human Rights
in the Asia-Pacific Region, Bangkok, 28 February-2 March 2001,
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- National Plans for the Promotion and
. Protection of Human Rights and the

@apter "I Strengthening of National Human
: Rights Capacities

The seeds for developing national plans for the promotion and
protection of human rights were sown at the 1993 World Conference
on Human Rights. A key recommendation from the Conference was
that “ each State consider the desirability of drawing up a national plan
identifying steps whereby that State would improve the promotion and
protection of human rights.”

Since then, the growth of these plans in the Asia-Pacific re-
gion has been propelled particularly by the Asia-Pacific workshops
on human rights which are held annually under the umbrella of the
Office of the United Nations High Commissioner for Human Rights
(OHCHR). The development of national human rights plans is one of
the four building-blocks to which participating Asia-Pacific countries
are agreeable, the other three building-blocks being the development
of national human rights institutions, human rights education and the
realisation of economic, social and cultural rights and the right to de-
velopment - inevitably with impact on national capacities. The impetus
was provided further in 1999 when an intersessional workshop for
the Asia-Pacific region took place in Bangkok on the theme of devel-
opment of national human rights plans.

At the outset, these observations are especially pertinent.
First, even prior to the advent of national human rights plans, several
countries already had various national economic and social develop-
ment plans and other national plans such as on the issue of women
and children which were interrelated, to a greater or lesser extent,
with human rights. These plans still exist today and any proposal for
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the formulation of a specific national human rights plan needs to be
complementary to them, and vice and versa. Second, side by side
with the rise of national human rights plans, national human rights
education plans are now emerging, and each has a “value added” to
be identified. Third, even without national plans, much can be done
to promote and protect human rights, if there is the political and
social will to do so. Fourth, the mere fact of having a national plan of
any kind should not obscure the many obstacles - and failings- facing
the implementation of human rights at any level. The plan cannot be
seen as a panacea, and it needs to be credible. Fifth, the adoption of
any plan needs to be participatory and oriented to effective imple-
mentation, but the realities often indicate otherwise. Sixth, many of the
plans which pre-existed the arrival of national human rights plans
provide a key lesson in terms of grand aspirations which sometimes
lack the necessary resources for effective reforms and sustainability
of actions.

These caveats offer an initial tonic in relation to the call for
national human rights plans. Why should there be national human
rights plans ? There are several positive aspects which needs empha-
sis. First, the development of a national human rights plan helps to
provide legitimacy to the advocacy of human rights-related actions. It
provides a mind-set responsive to human rights at the national level.
Second, the adoption of such plan helps to provide a framework for
targeting activities on human rights, especially if there is a defined
time frame for operations. Third, it helps to identify the various target
groups needing help, as well as the various authorities needing to
commit themselves to help others. Fourth, it helps to focus priorities
for action on human rights and to mobilise resources accordingly.
Fifth, it provides a process for networking and fostering cooperation
and coordination between different sectors, both governmental and
non-governmental. Sixth, it ofters room for 2 more systematic approach
to human rights-related activities with the possibility of more concrete
data collection, evaluation and impact assessment with a view to
constructive reforms.
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Evolving National Human Rights Plans:

By 2000 a number of Asia-Pacific countries had adopted
various national human rights plans. These included Australia, Indo-
nesia, Philippines and Thailand. In 2001 the possibility of preparing
such plans was being discussed by the following: Mongolia, Nepal,
Jordan, Gaza and Mew Zealand.

How do they converge ? While, of course, national plans vary
according to their specific situations, there are some areas where
they share common ground, including the following:

1.

Linkages between the national setting and international
human rights standards, implying that the latter can help to
raise standards nationally, while not forgetting local wisdom;
Coverage of at least civil, political, economic, social and
cultural rights, with varying emphases on individual and
collective rights, related obligations/duties, and target is-
sues, such as education, health, shelter, employment, pov-
erty, and freedom of association and expression;

Target groups in vulnerable positions, such as women,
children, the elderly and those with disability, to be assisted
and protected;

Suggested reforms of laws, policies, programmes, prac-
tices and mechanisms to improve human rights promo-
tion and protection;

Support for national institutions, such as national human
rights commissions for the promotion and protection of
human rights;

Partnership with key government agencies to implement
the national human rights plan;

Capacity-building of power groups such as the police and
judiciary to respect human rights;

Cooperation with civil society, including non-governmental
organisations (NGOs), in the formulation and implementa-
tion of the plan;
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9. Allocation of resources to implement the plan;
10. Establishment or identification of a national monitoring
mechanism to follow-up the implementation of the plan.

The emergence of these plans highlights various challenges
as follows:

1. The preparation phase. The period for preparing the na-
tional human rights plan demands a participatory process
whereby NGOs, members of civil society, government per-
sonnel and other actors need to be well consulted. The
national experiences vary on this. The preparation of some
of the national plans mentioned above was participatory,
e.g. one draft plan was subjected to public hearings
throughout the whole country before it was adopted. Yet,
another national plan mentioned above was formulated
by the government sector rather than by a participatory
process.

2. The implementation phase. The issue here is how to im-
plement the plan effectively. Several of the plans men-
tioned above have led to key law and policy reforms, and
these are much welcome. However, the implementation
is at times weak and lacks adequate participation from
the general public. The resources for effective implemen-
tation have not been forthcoming on some fronts.

3. The evaluation phase. A key concern is to have a monitor-
ing mechanism to trace and track the implementation of
the plan, and to ensure transparent evaluation. While some
of the plans mentioned have such mechanism, evaluation
has not been systematic or participatory enough in some
areas.

4. The follow-up phase. This implies the need for follow-up
activities, such as reforms, which are recommended by
the evaluation. On a positive note, some countries have
extended the period of their national plans, or adopted
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new plans to follow the initial plans, so as to provide oppor-
tunities for more follow-up. However, this process is depen-
dent upon the quality of the implementation of the plans
and related evaluation. The impact of the plans has to be
tested qualitatively rather than guantitatively.

In this regard, it is worth noting that the OHCHR has sup-
ported the preparation of a handbook which helps to indicate the
various steps in the development and implementation of such plans.

Recent examples of the evolution of national plans can be
seen from two countries. First, the example of Thailand. The 5-year
plan was adopted by the Thai Cabinet in 2000. It lists nine orienta-
tions as follows:

enhance respect for human rights under the Thai Con-
stitution (1987);

integrate human rights in the national political, econo-
mic and social development;

take measures to promote people’s understanding con-
cerning human rights and duties, responsibilities and
ethics;

promote the universality, indivisibility and interdepen-
dence of human rights;

support the implementation of human rights treaties to
which Thailand is a party;

foster cooperation at all levels to promote and protect
human rights;

improve laws and regulations to promote and protect
human rights;

support NGOs and people's organisations at all levels;
improve government organs, especially the bureaucracy,
to use power democratically.

The Thai plan targets for action many marginalised sectors,
e.g. women, children, those with disability, those with HIV/AIDS, state-
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less persons and prisoners. |t even covers some groups not tradi-
tionally found in general human rights discourse at the international
level, e.g. consumers. However, it shies away from identifying certain
groups for protection, e.g. indigenous communities and refugees.

Currently, there are various challenges facing the Thai Plan. |s
it being well implemented ? The Plan was adopted by the previous
government, and there is now a new government. A key test is to
ensure that the plan is seen as non-partisan and that it pertains to
all governments. Second, while there have been some reforms pur-
suant to the Plan, e.g. reform of the Anti-Communist law, it is not
altogether clear how the totality of the Plan is being implemented.
The Plan is supposed to be monitored by an inter-sectoral group, but
this still needs to be activated. Third, with the recent establishment of
the National Human Rights Commission, a question has arisen con-
cerning to what extent this Commission is bound to follow the Plan,
The Commission is working on its own strategic plan, and while the
national human rights plan will be borne in mind, the Commission is
likely to follow an independent line. Fourth, many government minis-
tries are still not well briefed about the national plan, thus indicating
the need for more dissemination of the plan, related dialogues and
sustainable follow-up activities based on more capacity-building and
reforms.

Second, the example of the Philippines. The Philippine Human
Rights Plan was for the period 1996-2000, and it has now been ex-
tended to 2002. It is a detailed plan with many target groups such
as women, children, indigenous communities, Muslims, the urban poor
and rural workers. The targets set by the Plan have helped to promote
law and policy reforms. However, the key test is not so much in the
passage of new laws, but in their effective implementation. The im-
plementation process has been assisted by inter-agency “sectoral
working groups™(SWG) consisting of both government personnel and
NGOs, and the whole process is closely linked with the Philippine
Human Rights Commission. The 1999-2000 report of this Commis-
sion notes as follows:
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“Under the legislative agenda, nine laws covering 30 measures
for children, women, prisoners/detainees, informal labour work-
ers, urban poor and indigenous peoples, were passed. 77% of
the proposed measures are ongoing and are covered by 116
Senate and House Bills/Resolution pending in Congress.
However, 28 new legislative measures filed in Congress were
added to the original plan. However, there are still 20% of the
original measures, which have not been translated into actual
bills.

Under the administrative and programme agenda, 43 mea-
sures covering children, youth, women, elderly, urban poor,
prisoners/detainees and migrant workers, have been com-
pleted, while 175 others are still being worked out.

At the regional level, ordinances and resolutions on human
rights passed by the local government units at various levels
are now being implemented and are being monitored by the
regional SWG. Primarily, the measures provide policy, local
funding, logistics and other support for the implementation of
human rights programs, projects and activities for the local
areas’ priority sectors, such as the creation of women and
children's desks in police stations, establishment of Baran-
gay(village/district level) Human Rights Action Centres, im-
plementation of the Philippine Human Rights Plan, creation of
Human Rights Councils at different levels, expansion of prison
facilities and construction of separate cells for women and
children; creation of Human Rights/Desks, nutrition and health
care programs for elderly, ...training..."

Given the difficult current political situation facing the country,
the implementation of the Plan is faced with many obstacles - not
because of the Plan itself but because of the environment around the
Flan. Interestingly, the implementation of the Plan is now being evalu-
ated, and the United Nations Development Programme is helping to
suppart this. The lessons learned from such evaluation need to be
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used well to propel more sustainability of actions at the national and
local levels.

These experiences attest to the fact that the formulation of
national human rights plans needs to bear in mind a variety of poten-
tial challenges in the implementation process, and those stakeholders
with the power to help implement them need to coordinate well to build
the capacity for effective actions,

Directions:

The above analysis has endeavoured to provide a brief over-
view of national human rights plans in the Asia-Pacific region - in a
realistic manner. There is a need to promote such plans precisely
because they provide focus and targets for actions. However, the
guality of their implementation needs to be ensured. The credibility of
such plans is based upon the basics of any developing planning -
integrated planning, implementation, evaluation and follow-up, with
adequate resources, responsive to the needs of the target groups in
a feasible time frame.

It is worth harking back to the Asia-Pacific intersessional
workshop on national human rights plans where the participants
shared their wisdom on such plans and identified possible elements
inherent in the evolution of such plans. They include the following:

1. Purposes of national human rights plans. These should
cover the need to promote the universality, interdependence
and indivisibility of human rights, encourage ratification of
international human rights instruments and related report-
ing, strengthen national capacity for the promotion and
protection of human rights, including national human rights
mechanisms, adopt effective steps to help vulnerable
groups, and enhance cooperation and education on human
rights, with gender sensitivity.

2. Possible steps in formulating national plans. These should
entail eight steps as follows:
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e the establishment of a nalional coordination committee
for the development of the national human rights plan;

# the conducting of a baseline study on the promaotion and
protection of human rights in the country to facilitate the
formulation of the plan,

e the inclusion of key components such as the interna-
tional framework, international cooperation, the national
legal and institutional framework, national human rights
mechanisms, human rights education, vulnerable groups,
and the indivisibility of human rights in the national plan,

e the development of priorities and strategies such as part-
nership-building, awareness campaigns, legislative re-
form, national capacity building to promote and protect
human rights, and benchmarks to measure progress;

e the drafting of the national plan with clear objectives,
time frame and implementation strategies,

o the implementation of the national plan, including re-
sources mobilisation and dissemination of the plan;

e the monitoring and evaluation of the national plan;

e the review and revision of the national plan targeted to
further improvements.

The final challenge is to bear in mind consistently that the
national human rights plan is merely a means to an end, and not an
end in itself; it needs to be process-oriented and outcome-oriented.
In this perspective, the plan has to embody "national”, as contra-dis-
tinguished from "governmental”, aspirations. Hence, the call for a genu-
ine and persistent commitment to be non-partisan, participatory, ac-
cessible, transparent and sustainable.

This paper was preparad for the 10th United Mations-supported Work-
shop on Regional Cooperation for the Promaotion and Protection of Human Rights
in the Asian and Pacific Region, Beirut, 4-6 March 2002.
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= Human Rights and A Human Rights
apter IV | Mechanism for ASEAN: A Construc-
= tively Engaging Challenge ?

Introduction:

The year is 2002, and the Association of Southeast Asian
Nations (ASEAN) is in the news for a variety of reasons.! Currently, it
consists of ten countries: Brunei Darussalam, Cambodia, Indonesia,
Malaysia, Lao People's Democratic Republic (PDR), Myanmar, Viet-
nam, the Philippines, Singapore and Thailand. The ASEAN Free
Trade Area({AFTA) is due to be fully implemented this year - for the
older members of ASEAN, this implies that they must reduce import
duties to 5-10% for a large list of products, with a more flexible time-
table for the newer members . ASEAN has also negotiated a free
trade area with China, and has made a similar proposal to Japan,
although there seems to be a greener light for the former than for the
latter.

The consequences of the latest Summit of Heads of Govern-
ment of ASEAN are also starting to be felt. That Summit was held
in November 2001 in Brunei.? Like many other corners of the world,
everyone was pre-cccupied with the issue of terrorism, especially in
the wake of the terrorist attacks in New York on September 11. The
main product of the Summit was the 2001 ASEAN Declaration on
Joint Action to Counter Terrarism, calling for a number of measures
including ratification of key treaties against terrorism, more coopera-
tion among law enforcement agencies and sharing of best practices,
more interchange of information and intelligence, and more action against
terrorist organizations and their funding, as well as to bring the perpe-
trators to justice and to develop regional capacity-building to detect
terrorist acts.
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The mood for (early) 2002 is thus one of economic targeting,
on the one hand, exemplified by the implementation of AFTA, and
security targeting, on the other hand, in the face of global terrorism.

Where do human rights issues and the potential for an
ASEAN Human Rights mechanism figure in all this ?

The Human Rights Outlook:

The word "ambivalence” is most apt to describe the physiog-
nomy of human rights in ASEAN. The list of ASEAN countries above
speaks for itself: it ranges from democratic countries to less-than-
democratic countries, from relatively developed countries to relatively
underdeveloped countries, from countries with an openness to human
rights to countries cloaked with a denial syndrome towards (some)
aspects of human rights. In discussing the outlook for human rights in
the region, it is worth remembering that the political culture of each
country is different. Intriguingly, while a favourite maxim for many
ASEANM policy makers has been “Unity in Diversity”, the scenario for
human rights is perhaps best described as “Diversity in Unity". There
is room for both pluralism and eclecticism - good and bad.

On the positive side, the following may be noted:

First, the past decade has witnessed greater democratisa-
tion in parts of ASEAN. This pertains particularly to Thailand, Indo-
nesia and the Philippines - although at times there has been back-
tracking. The positive side also relates to redress for the conduct of
one member of ASEAN towards a territory which it occupied in
breach of United Nations resolutions for a long while. Happily, that
territory - East Timor - has now been liberated and is emerging as a
new State, based upon the aspirations of self-determination and
democracy. Some ASEAN countries have constructively provided
peace-keeping personnel and other resources for the International
Force for East Timor (INTERFET) and the United Nations Transitional
Administration in East Timor (UNTAET).
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Second, all countries in ASEAN participate annually in a
United Nations (UN)-backed process for a regional arrangement in
the Asia-Pacific region. Initiated by the Office of the UN High Com-
missioner for Human Rights, the process adopts a step-by-step
approach, labelled * the building blocks™ approach, which promotes a
variety of activities in which there is common interest, without neces-
sarily making a guantum leap towards an inter-governmental human
rights system or mechanism for human rights protection in the region.
Basically, the four pillars of the building blocks are :

e the development of national human rights action plans;

e the promotion of human rights education;

e the establishment of national human rights institutions
{commissions):

e the realisation of economic, social and cultural rights
and the right to development.®

Some of these blocks have been implemented quite well in
some ASEAN countries. For instance, Thailand, Indonesia and the
Fhilippines now have human rights action plans, supplemented at
times by human rights education plans. All countries claim that they
are promaoting human rights education - to a lesser or greater extent.
Mational human rights commissions are now found in four countries:
Thailand, the Philippines, Malaysia and Indonesia. All ASEAN coun-
tries are favourable to economic, social and cultural rights and all are
interested in pursuing the universally espoused right to development.
Yet, the issue is not so much that of “guantity” but more of “guality”,
not so much that of “form™ but more of “substance”.

Third, the track record for signing or ratifying international
human rights treaties by ASEAN countries has been improving. Of
the six key human rights treaties which form the backbone of the
universal human rights system, there have been more signatures or
ratifications by ASEAN countries as follows (2001)* :

e International Covenant on Civil and Political Rights
(ICPR): Cambodia, Thailand, Lao PDR, the Philippines
and Vietnam;
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» International Covenant on Economic, Social and Cultural
Rights (ICESCR): Cambaodia, Thailand, Lao PDR, the
Philippines and Vietnam:;

e International Convention on the Elimination of All Forms
of Racial Discrimination (CERD): Cambodia, Indonesia,
Lao PDR, and the Philippines;

« Convention on the Elimination of All Forms of Discrimina-
tion against Women (CEDAW): Cambodia, Thailand, Lao
PDR, the Philippines, Vietnam, Myanmar, Indonesia,
Singapore and Malaysia;

o Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment (CAT): Cambodia, the Philippines
and Indonesia.

o Convention on the Rights of the Child (CRC): all ten
ASEAN counfries,

While these formal commitments from ASEAN countries are
welcome, the key test is obviously in their effective implementation at
the national level, and this is still lax in a number of countries.

Fourth, the term “human rights” has been gaining a higher
profile and legitimacy in the governmental discourse on human rights
in ASEAN. For instance, at the Hanoi Summit of Heads of Govern-
ment in 1988, the leaders of ASEAN adopted the Hanoi Plan of
Action which listed as activities to be accomplished in a given time-
frame in ASEAN countries® :

o implementation of the CEDAW and CRC;
# exchanges of human rights information.

Likewise, the idea of an ASEAN human rights mechanism
has been creeping gradually into the statements of ASEAN foreign
ministers and this is dealt with in greater detail below.

Fifth, in the law, policy and information field, there have been
a number of improvements in favour of human rights in a number
of countries in the past decade. These include more human rights-
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based Constitutions, such as in Thailand and Cambodia; a number of
new laws and policies to protect women and children, such as on the
issue of human trafficking in a number of ASEAN countries; laws
against impunity in Cambodia, thus opening the door to prosecutions of
the Khmer Rouge for genocide, and in Indonesia which provides for
coverage of human rights violations. Many countries have introduced
human rights education to a broader range of actors, including the
military, the police, the judiciary and other law enforcers. Develop-
ment plans have also become more sensitive to the issue of human
development and environmental protection.

Sixth, there is a strong civil society and a vast range of non-
governmental organisations in a number of ASEAN countries. These
are backed by various regional networks propelled by civil society
such as Forum-Asia.

Seventh, in terms of programming, ASEAN has become more
open to various concerns related to human rights. For instance, in
1993 ASEAN adopted a Plan of Action on child survival, development
and protection, compiemented by another Declaration on child welfare
in 2001. This has led to some programming such as the Singapore-
led initiative to train child carers in early child care and education.
There are also programmes on the advancement of women, anti-
drugs activities and some cross-border cooperation on environmental
problems, such as implementation of a regional plan to tackle
transnational haze pollution and coastal zone management. These
have been bolstered by the 1999 ASEAN Plan of Action to Combat
Transnational Organised Crime. There is also an ASEAN Regional
Programme on HIV/AIDS.

Eighth, since the economic crash of 1997, an increasing num-
ber of countries are realising the need to tackle the negative side of
globalization, particularly the impact of over-expenditure and opaque
financial practices. ASEAN has set up a surveillance mechanism to
monitor the negative impact of financial practices and has bolstered
a pool of funds to shore up each other's currency in times of crisis.
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This goes hand in hand with the realisation that poverty and inequity
still pervade many parts of the region. Various projects to promote
employment, manpower planning, skills training and safety nets are
being undertaken under the ASEAN Plan of Action on Rural Devel-
opment and Poverty Eradication and the ASEAN Action Plan on
Social Safety Nets.

On the negative side, the following may be noted:

First, ASEAN seems to be plentiful in words, Declarations
and Plans of Action, but slow in implementation. This is to some
extent, influenced by the ASEAN way of decision-making - by con-
sensus which is often long-winded. ASEAN often puts as much {or
more) emphasis on the form than on the substance.

Second, whatever the discourse on human rights, ASEAN
still tends to treat the issue of human rights as one of internal affairs
rather than of international jurisdiction. Hence, the non-interference
argument emerging consistently from ASEAN, i.e. it views the inter-
national advocacy of human rights as interfering in the internal affairs
of this region. This is in stark contrast with the international perspec-
tive which views that human rights protection is a matter of interna-
tional concern - it cannot be relegated to the realm of internal affairs,
precisely because often there are no adequate remedies at the
nationalfinternal level.

Third, several members of ASEAN are key proponents of
the “Asian values” ("ASEAN values™) concept which advocates strong
government, deference to authority and the predominance of the
rights and interests of the community/family (alias the State/Govern-
ment) over the individual, Basically, this approach is adverse towards
the claims of the individual - a key rationale for human rights pro-
tection.

Fourth, ASEAN countries tend to side with the relativist
argument that universal human rights standards (“universality”)
should bend to, if not yield to, national and regional “particularities”
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if there is a conflict between them. Conceptually, this was most evi-
dent in the lead-up the 1993 World Conference on Human Rights
held in Vienna. At the Asia-Pacific conference held prior to the World
Conference, ASEAN governments, together with other Asia-Pacific
countries, espoused this conceptualisation in the Asia-Pacific
Declaration on Human Rights:

“8. (Asia-Pacific countries) Recognise that while human
rights are universal in nature, they must be considered in the
context of a dynamic and evolving process of international
norm-setting, bearing in mind the significance of national and
regional particularities and various historical, cultural and reli-
gious backgrounds.™®

Yet, the final Declaration and Programme of Action of the
1993 World Conference on Human Rights implied that the universality
of human rights should prevail over national and regional particulari-
ties as follows:

“5. All human rights are universal, indivisible and interdepen-
dent and interrelated. The international community must treat
human rights globally in a fair and equal manner, on the same
footing, and with the same emphasis. While the significance
of national and regional particularities and various historical,
cultural and religious backgrounds must be borne in mind, it
is the duty of States, regardless of their political, economic
and cultural systems, to promote and protect all human rights
and fundamental freedoms.”

What are the “particularities” which are close to ASEAN's
heart? Often, they are the same elements as the Asian values noted
above and the anomalies noted below.

Fifth, linked with the Asian values argument and the parti-
cularities mentioned, there is reticence on the part of many ASEAN
countries towards civil and paolitical rights. There is a simple reason
for this - as civil and political rights, such as freedom of expression
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and association, are often the foundations of a democracy, undemo-
cratic governments in ASEAN are fearful of the threat that these
rights pose to their power base and status quo. Even among demo-
cratic governments, there are at times also violations of such rights,
e.g. threats to freedom of the press. This is linked with the pervasive
and broad notions of national security which persist in the region,
as noted below.

Sixth, although it has become fashionable to speak of human
security globally and in ASEAN, it is, in effect, national security which
often prevails locally. The notion of national security is linked with the
issue of threats to society. Yet, therein lies the danger - such threats
may be actual, potential, or fictitious, with a degree of manipulation by
illicit regimes to maintain their stranglehold over society. A major irony
emanating from this discrepancy is the use of national security laws,
such as internal security legislation, to clamp down on dissidents or
human rights defenders. Several of these laws in ASEAN were ori-
ginally the tools used by the colonial era to suppress aspirants of
self-determination, some of whom or whose descendants are now in
power in ASEAN. Yet, in this post colonial era, as a travesty of good
faith, the same tools are being used to suppress human rights de-
fenders, whereas such tools should have been abolished or abro-
gated a long time ago.

Seventh, while all ASEAN countries are concerned with the
need to tackle poverty and promote sustainable development and
while they are willing to espouse economic, social and cultural rights
and the right to development on this front, they are less willing to
espouse civil and political rights, on the one hand, and the political
component of the right to development, on the other hand. Often,
they veer towards the premise that economic, social and cultural
rights should be promoted first and foremost, and civil and paolitical
rights should be promoted only later. This goes against the interna-
tional tide which advocates the indivisibility of civil, political, economic,
social and cultural rights and their interconnectedness and interde-
pendence.
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Eighth, the governmental perception is often one based upon
the rights of one's citizens (nationals) rather than rights inclusive of
aliens and non-citizens. This is evident in several Constitutions and
laws in ASEAN which underline the rights of the former rather than
the rights of all persons in the pursuit of non-discrimination. There is
thus some divergence between such national setting and the inter-
national perception of human rights based upon the rights of all
persons irrespective of his/her arigins.

Minth, there is a tendency on the part of ASEAN to raise the
issue of human duties and responsibilities as counterparts of human
rights. In reality, while there is always a need to balance between
rights and duties, the reason why the international community has
placed great emphasis on “human rights" since the Second World
War is precisely because human duties and responsibilities are
already highlighted by many national and local laws and practices,
and the power structure is already weighted in favour of the State
and other power groups rather than the human rights of individuals
and communities under their control. Human rights help to redress
the balance of power by underlining the entitlement of individuals and
communities in the face of the omnipotent State and other power groups.

Tenth, while many members of civil society and NGOs are
able to flourish in a number of ASEAN countries, others are heavily
suppressed by less-than-democratic regimes in ASEAN. Human rights
defenders are often persecuted in both democratic and undemocratic
countries, although there are more violations in the latter. Interestingly,
in the ASEAN setting, while there are now two well-established tracks
of dialogues - Track | between the Governments, and Track Il between
the various security “think-tanks” in ASEAN, Track Il dialogue involving
civil society has been emerging only slowly. While the first two tracks
are officially accepted by ASEAN, the first attempt to have a Track |l
process (with some governmental acknowledgement ?) was in 2000
when the First ASEAN People's Assembly met.? This has to be in-
tegrated more officially into the ASEAN agenda.
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This would also add meaning and substance to enrich the
ASEAN Vision 2020 adopted by ASEAN in 1997 which set the tone
for ASEAN's development in the next 20 years aimed at “vibrant and
open ASEAN societies consistent with their respective national identi-
ties, where all people enjoy equitable access to opportunities for total
human development regardless of gender, race, religion, language, or
social and cultural background.™®

ASEAN Human Rights Mechanism:
An Engaging Challenge

Given the above ambivalence on the part of ASEAN towards
human rights, one corollary is clear: it is not sufficient 1o rely upon
national/local mechanisms and institutions for the promotion and
protection of human rights, precisely because such mechanisms/
institutions are often weak, inadequate or simply on the side of the
power groups that vielate human rights.

The first official opening towards a regional mechanism for
the protection of human rights was in 1993 when ASEAN Foreign
Ministers stated the following in their joint communigue:

“18. The Foreign Ministers reviewed with satisfaction the
considerable and continuing progress of ASEAN in freeing
its people from fear and want, enabling them to live in dignity.
They stressed that the violations of basic human rights must
be redressed and should not be tolerated under any pratext.
They further stressed the importance of strengthening inter-
national cooperation on all aspects of human rights and that
all governments should uphold humane standards and re-
spect human dignity. In this regard and in support of the
Vienna Declaration and Programme of Action of 25 June
1993, they agreed that ASEAN should also consider the es-
tablishment of an appropriate regional mechanism on human
rights"?
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Civil society members from ASEAN then started to consult
each other on the issue in 1993. This led to the formation of the
Working Group for an ASEAN Human Rights Mechanism (“The Work-
ing Group”), with a secretariat in Manila. It provides this rationale for
a regional mechanism:

“ These welcome developments should be seen as an emerg-
ing process toward the establishment of a regional human
rights system. The Asian region, including ASEAN, is the sole
region in the world without such a system. ASEAN has yet
to establish a regional human rights mechanism pursuant to
the ministerial statement of 1993.

This issue is most pertinent at a time when there is already
much monitoring of human rights developments in ASEAN
from organizations outside the ASEAN region, including the
United Mations. The lack of an ASEAN mechanism implies
that while the region is exposed to monitoring from sources
outside the region, there are few opportunities for the region to
take stock of human rights developments in the region from
the standpoint of ASEAN. The establishment of an ASEAN
human rights mechanism with governmental support should
help to redress this situation so that the ASEAN perspective
is better understood by outsiders. This should complement
the need to promote international human rights standards in
the region.""

Mational working groups linked with the Working Group have
been formed in six countries, namely, Thailand, Cambodia, Indonesia,
the Philippines, Singapore and Malaysia.

Pursuant to the ministerial statement in 1993, what was lack-
ing was the shape and form of a potential human rights mechanism
for the region. The Working Group thus drafted a document - the draft
Agreement on the Establishment of the ASEAN Human Rights
Commission - proposing the establishment of the ASEAN Human
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Rights Commission, which it then presented to the ministerial meeting
in the same year (2000), hoping that it would be able to engage
ASEAN on the issue. What are the components of such a mechanism ?

First, the main aim of the proposed ASEAN Human Rights
Commission would be to promote and protect human rights. The draft
agreement focuses on the establishment of a regional human rights
mechanism rather than a general human rights treaty, while not ruling
out the latter eventually. It needs the ratification of at least three
ASEAN member countries to ensure its entry into force.

Second, while the draft Agreement does not provide an ex-
plicit list of the rights to be respected, it states as follows (Article 2):

“Inspiration shall be drawn from international law on human
rights, universally recognised human rights standards and
principles, and regional and national laws, policies and prac-
tices consistent with international law. The relevant instru-
ments of international law include the 1948 Universal Declara-
tion of Human Rights, the 1986 United Mations Declaration on
the Right to Development, the 1993 Vienna Declaration and
Programme of Action of the World Conference on Human
Rights, and the treaties to which the Contracting States have
acceded.”'?

During the drafting phase, members of the Working group
discussed whether there should be a comprehensive listing of all the
rights to be protected by the proposed mechanism. Eventually, it was
felt that this would take too much time to evolve and that it would be
better to use the more succinct formulation above. This does not rule
out a more comprehensive listing in future, e.g. through an ASEAN
Human Rights Treaty or Convention,

Third, the proposed ASEAN Human Rights Commission is
to have seven members who are to act independently. Its work and
mandate covers only those ASEAN countries which have ratified the
Agreement. The Commission members are to be elected by the
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Ministers of Foreign Affairs of the Contracting States which have
ratified this Agreement from a list of candidates proposed by the
governments in consultation with civil society, including non-govern-
mental organizations.

Fourth, the Commission members are elected for a single,
non-renewable term of five years, bearing in mind gender balance.

Fifth, the functions of the Commission include the preparation
of reports on human rights, investigations on its own initiative of human
rights violations, and action in response to petitions and communica-
tions from States and individuals/groups concerning allegations of
human rights violations.

Sixth,as the Commission is not a court of law, it can only me-
diate and make recommendations, and not binding judgements, in
regard to petitions and communications. Its competence relate to the
following entities:

“Article 12

Any person or group of persons, or any non-governmental
organization recognised in one or more Contracting States
which have ratified this Agreement, may lodge petition(s) with
the Commission containing complaints of violation of human
rights by a Contracting State or States which have ratified this
Agreement.

Article 13

Any Contracting State which has ratified this Agreement may
send communication(s) to the Commission alleging that
another Contracting State which has ratified this Agreement
has committed a violation of human rights”'®

Access to the Commission is subject to the exhaustion of
local remedies in accordance with international law. This means that
petitioners should try to use local remedies before resorting to the
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Commission. However, if the local remedies are ineffective or corrupt,
this leads to “denial of justice” in the eyes of international law, and
the petition can leap-frog directly to the Commission.

Seventh, wheare the Commission finds that there has been a
violation of human rights, it can make recommendations as appro-
priate, and it must also publish its findings and send a report on the
matter to the Ministers of Foreign Affairs of the countries which have
ratified the Agreement.

Eighth, it can request the Foreign Ministers above to take
appropriate action to ensure compliance with its recommendations.
There can then be cross-referral to the Heads of Government for
final action to ensure compliance.

What has been the reaction to this proposal 7 When the pro-
posal was submitted to the Foreign Ministers in 2000, the ministerial
response was muted, and the ministerial communique did not men-
tion such proposal. However, it did acknowledge the work of the
Working Group as follows:

“33. In recalling the decision of the 26th ASEAN Ministerial
Meeting held in Singapore on 23-24 July 1993 to consider
the establishment of an appropriate regional mechanism on
human rights, the Foreign Ministers noted with appreciation
the consultations between the ASEAN Senior Officials and
the Working Group for an ASEAN Human Rights Mechanism.
They also noted the establishment of a national mechanism
on human rights in some ASEAN countries”'*

In 2001 the initiative was taken further by the holding of a
workshop on the issue in Jakarta with the support of the Indonesian
Ministry of Foreign Affairs. The workshop noted that a number of acti-
vities could be explored in addition to the proposed Commission.
These could include, for example, the development of national human
rights commissions and mare activities and mechanisms targeted to
more specific groups, e.g. women and children. Consequently, a del-
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egation from the Working Group was sent to meet the ASEAN For-
eign Ministers in Hanoi, and the discussions resulted in the orientation
noted in this ministerial communigque:

“30. We recalled the decision made by the 26th ASEAN
Ministerial Meeting held in Singapore on 23-24 July 1993 to
consider the astablishment of an appropriate regional mecha-
nism on human rights and noted the consultations between
the ASEAN Senior Officials and the Working Group for an
ASEAN Human Rights Mechanism. We acknowledge the ef-
forts of the Working Group in realising this objective, including
the convening of a Workshop for an ASEAN Human Rights
Mechanism in Jakarta, Indonesia on 5-6 July 2001. In this
connection, we agreed that ASEAN-ISIS should also be in-
volved in the discussions especially in the broader context of
a People’s ASEAN"."?

How should this orientation be interpreted ? The constructive
interpretation is to suggest that ASEAN wishes to open the door to
broader discourse on the proposed Commission, particularly with the
involvernent of the Track Il noted above through various security think
tanks forming the network of ASEAN Institutes of Security and Inter-
national Studies (IS1S). The less constructive interpretation is that
ASEAN is merely procrastinating in its commitment.

In this engagingly ambivalent process, the public should per-
haps take heart in the fact that at least, there is now a kind of a sam-
ple mechanism available in the form of the ASEAM Human Rights
Commission. Since the Ministers themselves have never (to date)
proposed the shape and form of such a mechanism, at least civil
society has tried to do its homework by constructing the first proto-
type of what such mechanism should look like, and, of course, there
is room for streamlining.

In early 2002, two other “demarches” are of note. The Working
Group has been sending out teams to brief government directly on
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the proposed mechanism. The latest country to be visited by the team
is Lao PDR in January. ASEAN ISIS is also opening the door for more
discourse on the proposed mechanism. In its ASEAN ISIS Collo-
quium on Human Rights to be held in Manila in February, there will be
a special session on a regional human rights mechanism for ASEAN
and the linkage between such mechanism with Track Il in promoting
social development in Southeast Asia.

The ball is thus now in a number of courts.

An Engaging Future:

In retrospect, it should be recognised that there have been
a variety of positive developments in ASEAN in the field of human
rights in the past decade. However, there are various lacunae which
still need to be attended to. These vary from lack of democratisation
to violence, from unsustainable development to violations of civil,
political, economic, social and cultural rights. Prominently there are the
unfulfilled promises in favour of various groups ranging from women
to children, from the poor to marginalised communities.

From the angle of the call for a human rights mechanism, the
future advises that the proponents of such mechanism and their
friends remain persistent in being patient and patient in being per-
sistent. Some of the potential steps to engage the Governments and
other partners in this process include the following:

e the call to ASEAN to establish a joint waorking group or
task force involving both governments and civil society
in addressing the issue of human rights and a human
rights mechanism for the region, possibly complemented
by an ASEAN Eminent Persons Group on the issue;

e the establishment of a national focal point in every
ASEAN country on the proposed mechanism;

o the development of activities and mechanisms comple-
menting the proposed regional human rights mechanism,
including national human rights commissions, national
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hurman rights action plans, human rights education and
more concrete measures to counter poverty and ensure
income distribution in ASEAN, as well to focus on the
rights of various groups such as women and children
who are of commaon concern to all ASEAN countries.

These could be coupled with other initiatives gradually form-
ing the basis for longer-term constructive engagement with ASEAN,
in the best sense of the term, as follows:

more accessions to international human rights treaties
and their effective implementation in a spirit of demo-
cracy;

the adoption of an ASEAN Human Rights Agenda with
a time-frame for the realisation of wvarious targets, e.g.
reform of draconian laws and promotion of key reforms
such as in the criminal justice system and to counter the
culture of impunity;

capacity-building of the judiciary to be independent and
transparent;

promotion of checks-and-balances to monitor against
human rights violations, e.g. civil society groups as vigi-
lant groups to protect human rights;

training of various power groups to respect human rights
and awareness-raising among all groups to prevent vio-
lations and to access remeadias;

shifting of military expenditure to expenditure on human
rights, peace and sustainable development;
enhancement of good government at all levels and to
counter corruption;

legitimisation of civil society groups and facilitation of
the work of human rights defenders;

fostering of non-violent means and nurturing of a car-
ing spirit to respond to human rights and peace from a
young age, such as through programmes involving the
youth of different ethnic communities to promote a hu-
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mane society across social and ethnic divides, and
social work to reach out to disadvantaged groups;

e addressing of the challenge of not only State actors but
also non-state actors and their impact on human rights,
tapping their capacity and capability for human rights pro-
tection and countering those involved with violations and
violence, such as terrorism;

& promotion of the rights of not only individuals but also
communities in the face of transgressions from various
power groups, such as in the environmental field where
big commercial interests encroach upon the resources
of individuals and communities;

e enhancement of more people’s participation and em-
powerment in human rights protection, such as through
decentralisation with modalities for checking against
abuses of power and to ensure accountability.

This paper was originally prepared for the seminar/panel on Human
Rights in ASEAN: Progress and Prospects, Bangkok, 18 January 2002, with the
support of SEAFILD and CIDA.
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Introduction:

For centuries, Asia and the Pacific have been a major source,
transit and destination region for migration. The 19" and early 20"
centuries witnessed the outflow of millions of Chinese and Indians
in search of livelihood within the region and in other parts of the
world. In the second half of the 20th century, a huge number of
migrant workers from South-east Asia went to the Gulf countries and
other countries as contract workers, while a myriad of others left their
countries in search of refuge in neighbouring countries and beyond.
Today, as the new millennium progresses, migrants from Asia and the
Pacific constitute a sizeable proportion of those who are exiting and
entering other countries as part of the increasing globalization of
movements of persons, sometimes in the quest for work and at other
times in the search for safety. This should be seen in the light of this
observation from the World Migration Report 2000:

“Persons in Need of Protection” and
: apter \/ | Migration in the Asia-Pacific Region:
The Refugee Phenomenon and Beyond

* (Globally) An estimated 150 million people live outside their
countries of birth or citizenship, while many others are not
counted as international migrants because they live and work
in another country illegally, whether on a permanent or tem-
porary basis."

Particularly since the middle of the 20th century, a major pre-
occupation for the region has been the outflows of refugees in search
of refuge or asylum in other countries. In the final decades of the
century, the massive outflows included the exodus of Indochinese
(Lao, Vietnamese and Cambodian), Burmese and Afghans. At the end
of that period, the traumas of political change in East Timor led to the
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massive exodus of East Timorese into neighbouring West Timor. With
the dawn of the new century and new millennium, while many refugee
outflows, such as those pertaining to the Indochinese, have been
solved, others persist, most notably some three million Afghans, over
100,000 Burmese and a parallel number of Timorese who have
sought refuge in other countries. There are also millions of internally
displaced persons who have not yet crossed borders in the region,
visibly in various parts of Central Asia, South Asia and South-east
Asia.

Some of the features facing the current migration pattern in-
clude the following:

1. Conceptually, there is a distinction between voluntary
migration and forced migration, although the line is often
blurred in practice. With regard to the former, migrant
workers and those leaving their homesteads in search of
employment elsewhere - “economic migrants” - may be said
to be leaving of their own volition, although there are some
economic and social pressures behind such movement,
most ostensibly poverty and underdevelopment as the
underlying factors. By contrast, there are those who are
coerced/forced to leave, such as through persecution in
the country of origin, armed conflicts, political tensions and
human rights violations. The refugee phenomenon falls
under the latter category, although often the admixture of
political and economic considerations makes the disting-
tion between voluntary and forced migration difficult and
not entirely convincing.

2. More often than not, the outflows of people are caused by
a variety of factors - social, economic, political, environmen-
tal and beyond. These “composite” flows do not lend them-
selves easily to neat categorization of persons in need of
protection. Yet, the international regime according protec-
tion to persons on the move, requires some categorisation,
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given the fact that generally countries do not yet accept the
unrestricted influxes of people into their territory and that
there needs to be some prioritising in terms of the groups
to be admitted and protected.

3. Since 1950, there has been an international juridical re-
gime according specific protection to refugees. First, the
Office of the United Nations High Commissioner for Refu-
gees (UNHCR) was established by a United Nations (UN)
General Assembly Resolution in the form of a Statute in
1950, as the key operational agency offering protection
and assistance to refugees. Second, two key treaties on
refugees were concretised in 1951 and 1967, namely the
Convention relating to the Status of Refugees and the
Frotocol relating to the Status of Refugees respectively, as
the cornerstone of the protection framework. Under these
instrumeants, the “refugee” is defined as a person who
leaves the country of origin (i.e. country of nationality or of
former habitual residence) for a “well-founded fear of per-
secution” in relation to “race, religion, nationality, member-
ship of a particular social group or political opinion” (Article
1{A}(2} of the Refugee Convention as amended by its
Protocol). That mandate has been extended by UN General
Assembly resolutions to cover victims of man-made disas-
ters, in particular victims of war/armed conflict who cross
borders. Regional instruments in Africa and Central/South
Amarica have reinforced this and have extended the term
to cover victims of armed conflicts and of massive human
rights violations. In this setting, a key principle of interna-
tional protection is “non-refoulement”, i.e. countries to which
the refugees come must not “expel or return (refouler) a
refugee in any manner whatsoever to the frontiers of ter-
ritories where his life or freedom would be threatened and
on account of his race, religion, nationality, membership of
a particular social group or political opinion.” (Article 33 of
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the 1951 Refugee Convention). Crucially, this implies that
there is to be no push-back of refugees to areas of danger.
This covers also non-rejection at the frontier for someone
coming in search of refuge or asylum.

The situation has been complicated by mass influxes of
peoples as confradistinguished from individuals seeking
refuge. The Refugee instruments above were somewhat
Eurocentric in their inception and were oriented to address-
ing the individual refugee rather than the massive group
situation. This was complemented by the need for countries
to establish refugee status determination procedures to
enable individuals to be screened to see if they would fall
under the definition of the “refugee” or not. In mass influx
situations, the practice has been to provide group deter-
mination of status based upon prima facie claims and a
rather objective assessment of the situation leading to
exodus . Also the protection accorded may be different.
While in relation to individuals seeking refugee status, the
premise of the refugee status determination procedures
of countries which are parties to the Refugee instruments
is to open the door to asylum in the long-term sense, in-
creasingly the group type of situation has been offered
temporary refuge and temporary protection rather than
asylum as mentioned. Mass influx situations have also
raised various concerns which were not addressed ad-
equately in the Refugea instruments, including family unity,
assistance for tracing of relatives, protection of women and
children, including unaccompanied children, and the need
for more equitable burden-sharing/responsibility-sharing
amaong the international community.

Most Asia-Pacific countries have not yet acceded to the
above instruments. In reality, at the national level, a variety
of tarms have arisen to cover those who would otherwise
be classified as refugees internationally. The varied national
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nomenclature includes “illegal immigrants”, “displaced per-
sons”, “border-crossers” and “those fleeing from fighting”.
It is the national immigration law which has the most im-
mediate impact on those seeking refuge, and the excesses
of these laws, e.g. the threat of widespread deportations
tantamount to “refoulement” affecting those seeking re-
fuge, have been attenuated by national policies in favour of
granting temporary refuge. Despite non-accession to the
international refugee instruments, these countries have, to
a large extent, provided temporary shelter to those seek-
ing refuge and have generally abided by the principle of
non-refoulement, although at times there have been lapses
in practice.

. The UNHCR, the primary agency involved with refugee

protection and assistance, has been able to operate even
in countries which have not acceded to the Refugee in-
struments. This is due to its flexible mandate and consent
from the country concerned, including States which are
not parties to those instruments. A related issue is this.
Although the countries which have not acceded to the
Refugee instruments are not obliged to establish refugee
status determination procedures as posited by the Refugee
instruments, have they done so with monitoring by the
UNHCR to ensure a sense of justice and transparency?
The practice has varied. At times, these countries have
been willing to establish such procedures for some groups
of those seeking refuge, while at times they have been
unwilling to do so. This has been complemented by the
UNHCR's own role in establishing its own screening proce-
dures where the national authorities are unable or reluc-
tant to do so. This may lead to the recognition of a status
akin to refugee status - "Persons of Concern”, falling under
the umbrella of UNHCR protection, despite the vacuum
on the part of the national authorities of the country of ref-
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uge. However, despite this classification, there is at times a
conflict between protection accorded by this classification
and the national authorities who prefer unfettered discre-
tion in deciding what to do with those entering without
their authorisation.

7. The long-term or durable solution for the refugee problem
adopted by most Asia-Pacific countries in recent decades
has been either resettlement in third countries (these Asia-
Pacific countries envisioning themselves principally as
countries of first asylum and as countries of temporary
refuge) and/or voluntary repatriation to the country of ori-
gin. For the most part, they have not been willing to offer
local settlement or assimilation of refugees unless these is
an ethnic link with these countries or where it is politically
expedient to do so. This position contrasts with the need
for another option: local settlement or assimilation.

8. While the refugee phenomenon has been in the public eye
for many decades, increasingly attention is being paid to
the phenomenon of irregular migration linked with traffick-
ing and smuggling of migrants. Refugees may at times fall
into the trap of becoming victims of trafficking and smug-
gling, although the latter is not synonymous with the former.
The profile of human trafficking and smuggling has been
raised in recent years due to the finalisation of a new in-
ternational treaty on the issue (dealt with below). There is
also now greater international coverage and political will
to counter criminal networks preying on the victims. In this
process, it is important to ensure that the victims are
treated in a humane manner and are not incriminated by
the process of law enforcement. On another front, there is
the question of how to assist and protect those who do
not cross borders and are internally displaced. This is
elaborated below.
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“Persons in Need of Protection”:

This term or “Persons in Need of International Protection”
has appeared more frequently recently to highlight the fact that
there is a broad group of persons deserving international protection,
including but not restricted to those falling under the definition of the
term “refugee” covered by the Refugee instruments above. Before
identifying such group, it may be asked what is meant by the term
“protection”.

On the one hand, there is the most immediate sense of phy-
sical protection and access to help protect victims from dangers. On
the other hand, there is the more normative side in terms of juridical
standards - notably human rights, their effective implementation and
related monitoring.

Here, the term “protection” denotes the fact that while national
protection for the peoples of the Nation State is important, the interna-
tional community is empowered to offer protection to such peoples
where national protection is ineffective or inadequate. With regard to
the refugee, this international aspect of protection, alias “international
protection”, is related to the fact that he/she has fled from his/her
country of origin - the country of origin is unable or unwilling to pro-
tect him/her. The principle of non-refoulement is a key consideration
in this regard, and it is the helping hand of the international commu-
nity which protects the refugee from being pushed back to face dan-
gers in the country of origin. This differentiates refugees from other
migrants who come of their own free will, since, unlike refugees, other
migrants remain (in principle at least) protected by the country of
origin and can return there without the threat of harm or danger from
the latter.

However, the term * protection” may also be used in a slightly
different sense as an advocacy tool to the effect that all migrants -
voluntary, coerced or otherwise - are entitled to protection fraom human
rights violations based upon international standards, wherever they are
and whether or not they are in the country of origin, transit or destina-
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tion. For example, migrant workers coming as part of voluntary out-
flow/influx are entitled to protection from abuse and exploitation at
work. Likewise, such entitlement pertains to those who come through
coercion (e.g. trafficked victims), and to those who having come volun-
tarily later find themselves in coercive situations (e.g. migrants who,
having come voluntarily through official channels from the country of
origin, later find themselves in slavery-like working conditions in the
destination country).

With regard the groups falling under the term “persons in
need of protection”, the following were identified for discussion at the
2001 regional meeting on international protection held in Macao with
the support of the UNCHR and by other international dialogues:

1. Refugees

2. Asylum-seekers

3. Externally displaced persons (viz. Persons in refugee-
like situations)

4. Persons forced to leave or prevented from returning
because of natural or ecological disasters or exireme
poverty

5. Persons forced to leave or prevented from returning be-
cause of man-made disasters

6. Internally displaced persons

Stateless persons
8. Returnees (refugees/displaced persons who voluntarily
repatriate to their country of origin)

™

1. Refugees

This group has already been referred to, in extenso, by the
previous analysis. In the strict sense of the term, the word “refugee”
covers the political persecutee/dissident who crosses a border.
While this group is important in the Asia-Pacific region, it is incom-
plete. For instance, an equally important group needing protection is
victims of warfarmed conflict, not covered by the strict sense of the
term “refugee”. On the positive front, those Asia-Pacific countries
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which have acceded to the Refugee instruments are increasingly
adopting implementing legislation to comply with the instruments.
However, among the national authorities of countries which have not
acceded to the Refugee instruments, there is still a tendency to avoid
the term “refugee” and to use other terms as above, e.g. illegal immi-
grant, with the potential use of national immigration laws to constrain
the entry or stay of refugees.

Key concerns include the following:

the challenge of non-refoulement;

inadeguate understanding that the grant of refuge or
asylum is a humanitarian, non-political gesture; the coun-
tries of origin of outflows should not take offence at this
grant on the part of the recipient countries;

the guestion of how to ensure that basic human rights
standards must be upheld, e.g. access to shelter, food,
clothing and education and humane treatment, such as
protection against torture and violence;

the issue of safe location of camps and the need to up-
hold the civilian nature of camps;

while some detention of those seeking refuge in the pro-
cess of regularisation of refugee status may be per-
mitted, some countries are detaining them indefinitely
and this detention is objectionable;

the authorities at times fail to understand that recogni-
tion of refugee status is a declaratory act (i.e. it declares
what the circumstances already indicate - that a person
is refugee with vested rights) rather than a constitutive
act (i.e. an act conferring status and rights on the re-
fugee);

asylum in the broad sense should be available to re-
fugees, including possibly long-term settlement and
local assimilation, but this is not so in practice.
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In reality, the concerns of countries which have not acceded

to the Refugee instruments should not be forgotten, especially their
apprehension of mass influxes overloading their capacity and their
pre-occupation with national security. Their fears may be allayed, in
keeping with the flexibility of the refugee protection framework, as

follows:

the Hefugee instruments stipulate that refugees are ob-
liged to conform to the laws and regulations of the coun-
try of refuge;

the country of refuge has the right, in time of war or other
grave and exceptional circumstances, to take provisional
measures which it considers to be essential to the na-
tional security in the case of a particular person, pending
a determination that that person is in fact a refugee and
that the continuance of such measures is necessary in
his/her case in the interests of national security;

the country of refuge can impose penalties on refugees
it they do not present themselves without delay to the
authorities and show good cause for their illegal entry or
presence,

the country of refuge can apply restrictions to movements
of refugees which are necessary and until the status of
refugees is regularised or they later obtain admission into
another country;

the principle of non-refoulement is of limited scope where
there are grounds for regarding a refugee as a danger to
the security of the country, or where the refugee, having
been convicted of a final judgement or a particularly
serious crime, constitutes a danger to the community of
that country.

Of course, the above constraints on refugee status must not

be used arbitrarily, and the role of the UNHCR in helping to balance
the parameters of rights and duties on this front should not be over-
looked. The confidence of the first asylum countries is also linked
with burden-sharing as seen below,



84 “Persons in Mead of Pratection” and Migration in the Asia-Facific
¢ Region: The Aeluges Phenomenon and Bayond

2. Asylum-seekers

The term has been used to designate those who seek refuge/
asylum across a border. In a 1997 report of an Experts Meeting held
in Bangkok as follow-up to the 1996 Regional Conference on Refugees
and Displaced Persons, they were identified as follows:

Asylum-seekers are persons who cross an international
border and who claim or appear to be in need of protection
but whose status has yet to be officially determined. Asylum-
seekers can be legal or illegal, depending on the visa or other
status they have at the time of their application. Asylum-seek-
ers are “would be" or putative refugees; as such they must be
outside their country of origin. Asylum-seekers are eventually
considered “illegal migrant” or “refugees” depending on the
official position taken with regard to their claims. When large
numbers of asylum-seekers appear to be arriving for humani-
tarian reasons that are obvious, governments often consider
them to be refugees on a prima facie or group basis”

The term has been particularly useful to cover those who are
refugees in the international sense of the term but who find them-
selves in Asia-Pacific countries which are not parties to the Refugee
instruments and which wish to avoid the term “refugees”. The various
key concerns listed above in the context of refugees, e.g. non-refoule-
ment, also apply, mutatis mutandis, to asylum-seekers,

3. Externally Displaced Persons

In the 1997 report above, this group was defined as persons
in refugee-like situations or de facto refugees, i.e. “persons who flee
their country of citizenship, or their country of their permanent resi-
dence, as a consequence of armed conflict because their lives, safety
or freedom are threatened. These persons are in need of international
protection but may not all be covered by the usual legal interpretation
of the term “refugee” which requires a fear of “persecution” for parti-
cular reasons.”
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Ii one were to take a broad interpretation of the term “re-
fugee" to cover cross border victims in the case of armed conflicts,
it would also cover externally displaced persons and help to reduce
the terminological proliferation. However, this would depend upon a
streamlining process which some countries may not agree with. What-
ever the case, the various key concerns listed in relation to refugees,
e.g. non-refoulement, also apply to the group of externally displaced
persons, mutatis mutandis.

4. Persons forced to leave or prevented from return because
of natural or ecological disasters or extreme poverty

This is linked with the group identified in the 1997 document
above as “environmentally displaced persons”. The latter was defined
as covering “persons who are displaced within their country of habi-
tual residence or who have crossed an international border and for
whom environmental degradation, deterioration or destruction is the
major cause of their displacement, though not necessarily the sole
one. Given the generally accepted association of the word “refugee”
within the concept of persecution, the term “environmental refugees”
is not favoured.”

The difference between this group and the above three
groups is that unlike the other three which are cross-border cases,
this group may be internal (within a country) or cross-border. From
the angle of protection accorded by the country of origin, it may be
necessary to examine whether the country of origin causes/caused
that displacement or not. If the disaster is merely a natural phenom-
enon, the person affected is ,in principle, protected by the country of
origin, although in need of assistance for return and reintegration into
the community. This differs from the refugee-type of situation where
the person is not protected by the country of origin and has to flee
to another country in search of protection. However, if the disaster is
man-made or partly man-made, there is room for the argument that
the country of origin has failed to provide protection and assistance,
thus needing some international protection, at least fram the angle of
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protection of human rights in general. This concern applies also to the
case of extreme poverty which may be partly or wholly man-made,
notably caused by the failure of the government in charge of the coun-
try of origin to respond to human rights and development. If the dis-
placements are merely internal, there is an overlap with the various
principles pertaining to internally displaced persons discussed below.

5. Persons forced to leave or prevented from return because
of man-made disasters

The term "man-made disasters” is quite broad and may cover
a variety of situations ranging from warfare and armed conflicts to
environmental disasters, e.g. damage through nuclear accident and
toxic waste. It differs from the categories of refugees, asylum-seekers
and externally displaced persons, because, unlike those three cate-
gories, it can be both internal and cross-border. The man-made dis-
asters may lead to failure to protect the victims, in which case interna-
tional protection is also needed, e.g. war victims who cross borders in
search of refuge, who in reality, fall under the wide definition of the
term “refugee”. If it is an internal situation, there is an overlap with the
principles linked with internally displaced persons discussed below.

6. Internally Displaced Persons (IDPs)

By its very name, this group differs from refugees, asylum-
seekers and externally displaced persons, because unlike the others,
the group does not cross borders or has not yet crossed borders.
However, there is a very thin line between |DPs and the other three
groups. Significantly, the conditions that lead to IDPs are often the
same conditions that lead to the cross-border displacements of the
other three groups, i.e. persecution, armed conflicts and human rights
violations. IDPs may also overlap with the other groups listed above
in the sense of being environmentally displaced and or displaced by
man-made disasters within countries. Yet, there was and is always a
juridical divide in terms of the protection accorded. With regard to the
flows concerning refugees, asylum-seekers and externally displaced
persons, for a long time, the international community has been ready
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to step in, both in principle and through humanitarian action, to pro-
tect those who cross borders in search of refuge, especially with a
specific juridical regime for refugee protection. However, the issue of
what principles to protect the internally displaced and who would be
responsible was not clear until recently (and while now clearer, it is
still not totally clear). Traditionally, the protection of IDPs depended
upon national protection accorded by the national authorities, and gen-
erally outsiders could not intervene through action within those coun-
tries without the consent of those authorities. However, this doctrine is
now subject to increasing critique as it fails to recognise that the na-
tional authorities are often dysfunctional, if not the root cause of the
displacement itself.

Thus, there is now a set of international principles known as
Guiding Principles on Internal Displacement which sets the tone for
protecting IDPs; these were evolved by the UN Special Representa-
tive on Internally Displaced Persons. Although these Principles do not
hawve a binding force as a treaty, they represent many elements of in-
ternational custom which bind all countries, e.g. protection against
torture. In many ways, these Guiding Principles are similar to the prin-
ciples used for refugee protection but are transposed to the setting
where there is no crossing of borders. For instance, the Guidelines
advocate non-return to areas of dangers - a principle parallel to non-
refoulement. Humane treatment is also voiced, similar to many of the
provisions of the Refugee instruments. In principle, these Guidelines
are derived from the sum total of human rights and humanitarian law.
The Principles apply, mutatis mutandis, to the other two categories
above - those linked with natural disasters and those linked with man-
made disasters where they are internal rather than cross-border flows.
Yet, it is not altogether clear who should assist or intervene where
the national authorities fail to do so. In practice, the UNHCR and
other organisations have at times been called in to provide humani-
tarian assistance, such as the provision of food and medical help.
However, the area of humanitarian intervention - in the sense of using
outside military means to protect victims in a country with gross
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human rights violations without the consent of the government of
such country - remains a sensitive and unsettled affair. It should
involve the political organs of the UN, principally the Security Council
and the General Assembly. Many countries are still opposed to such
humanitarian intervention.

7. Stateless Persons

In the eyes of the 1997 document above, stateless persons
are “"persons whose nationality status cannot be established, or is
doubtful, undetermined or unknown.” Stateless persons are often
displaced internally or externally, and in this sense they may be linked
with all the categories listed above. However, they may also simply be
stateless without having been displaced, e.g. born in a territory with
uncertain parentage.

With regard to refugees, asylum-seekers and externally dis-
placed persons, recipient countries in the Asia-Pacific region are re-
luctant to confer nationality on those born in their territory who fall into
such categories, even if they recognise in their national law the prin-
ciple of ius soli whereby nationality/citizenship is granted to those
born in their territory. Some countries have added the exception that
those coming in illegally (including those in search of refuge) cannot
benefit from ius soli. The other main principle of acquisition of
nationality is ius sanguinis by which one's nationality follows that of
the father or mother. However, in the case of the offspring of the refu-
gee father or mother, the father or mother has fled from the country of
his/her nationality and is thus de facto stateless in the sense of not
being able to enjoy protection from the country of origin - the de jure
country of nationality. The child born is thus also de facto stateless,
even though in theory it might be argued that the child is de jure a
citizen of the country of the parent's nationality.

From the angle of protection, a person who is stateless is par-
ticularly vulnerable precisely because he/she may be exploited as a
“non-entity”. Whether or not he/she is displaced, ha/she would have
difficulties in accessing the basic services of the country in which



“Persons in Meed of Protection” and Migration in the Asia-Pacific 89
Region: The Refuges Phenomenon and Beyond

he/she finds himself/herself. For example, a stateless person usually
has difficulties in accessing an educational institution where there is
the reguirement of national identity papers/identification document.
If he/she seeks the help of law enforcers in the case where he/she
has been exploited, he/she may land up being deported as an illegal
immigrant for lack of identification papers.

It should be noted that the Refugee Convention does not
oblige the recipient country to confer its nationality on the refugee. It
merely advocates that the country should “facilitate” such process
(Article 34 of the Refugee Convention). On another front, there are
specific Conventions on statelessness which open the door to the
application of ius soli to help the stateless or at least their children,
i.e. the Convention on the Reduction of Statelessness 1961 and the
Convention relating to the Status of Stateless Persons 1954, How-
ever, most Asia-Pacific countries have not acceded to these instru-
ments. It seems that more burden-sharing is required on this issue,
but it has not been addressed adequately to date. Moreover, when
the question of return to the country of origin is raised, it may not
be necessary to prove one's nationality. Mere proof of one's former
habitual residence may suffice for the potential returnee to partici-
pate in the return process and obviate the difficulties of proving one's
nationality. From the angle of a child born in a territory, it is also es-
sential to ensure birth registration to preserve the child's identity,
whether or not he/she is classified as stateless.

8. Returnees

According to the 1997 document above, returnees are “per-
sons who return from their country of emigration back to the country
they had left, generally their country of origin. They can be temporary
labour migrants or guest workers. They can also be refugees or exter-
nally displaced persons who voluntarily repatriate, and they can also
be rejected asylum-seekers whose claims have been denied and
who are either sent or agree lo go home.”
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The term “returnees” in the above sense refers to cross-
border cases and is thus linked to all the cross border situations
listed above and can cover even other categories not listed so far,
e.g. migrant labourers who are to return to their home country. In the
case of refugees, asylum-seekers and externally displaced persons,
precisely because they have fled from their country of origin, the ques-
tion of return there must be treated with care, depending upon
voluntariness and assurances of safety and transparency. In many
cases, if the political will permits, there is the possibility of advocating
voluntary repatriation - in safety with monitoring and follow - up - for
these three categories. However, for non-refugees or those who fail
the test of refugee status determination procedures, there is the pos-
sibility of their coerced return as illegal immigrants. Yet, such classi-
fication may be ambivalent and caution has to be exercised. Ewven
where a person has failed the test according to the refugee status
determination procedures of a country, he/she may still be a person
needing protection and should be protected against coerced return.
For instance, if a country takes the narrow definition of “refugee” by
adhering strictly to the Refugee Convention, this implies “screening
in" cross-border political persecutees but excluding cross-border
victims of war. Yet, the latter would still fall under the heading of “ex-
ternally displaced persons” needing protection who should not be
sent back to their country of origin involuntarily. The solutions for such
group depend much upon international solidarity and burden-sha-
ing, but at least they should enjoy the benefit of temporary refuge
and humane treatment.

A Challenging Scenario:

The scenario facing the plight of those in need of protection
in the Asia-Pacific region is faced with key challenges including
the following:

a) Multiplicity of Terms/Categories

As noted above, a variety of terms have been used to cover
situations of those seeking refuge. For instance, the terms “refugees”,
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“asylum-seekers” and “externally displaced persons” appear as ex-
pressions to describe what in many situations are similar if not the
same. If one were to take a broad definition of the term “refugees” to
cover situations of persecution, war/farmed conflicts and gross human
rights violations, and to treat the ascertainment of refugee status as
declaratory rather than constitutive, the term “refugees” would argu-
ably suffice to cover the other two terms.

Varied interpretations of the term “refugees” lead to the follow-
ing complications, as noted by a UNHCR document:

“8. At least three groups can be identified on whom diver-
gent views concerning the interpretation of the refugee de-
finition criteria have emerged:

a) One important group consists of those who fear persecu-
tion by non-State agents for 1951 Convention reasons.
Although in most countries they are recognised as re-
fugees under the Convention, in a few countries they are
denied refugee status and provided with alternative
status;

b) Another group comprises refugees who flee persecution
in areas of on-going conflict. In a number of countries,
they are treated as “victims of indiscriminate violence”
and provided with complementary protection. This is the
case even when the conflict they flee is rooted in ethnic,
religious or political differences which specifically victi-
mise those fleeing. In other States, this may well be the
basis for their recognition as Convention refugees;

¢) A third group consists of persons who fear or suffer gen-
der-related persecution, and who otherwise fulfil the cri-
teria under the Convention. In a significant number of
States, they are provided only a complementary or sub-
sidiary status, often on a legislative basis, instead of being
recognised as refugees. In other jurisdictions, such per-
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sons are recognised as fulfilling the Convention criteria.”

At the national level, the proliferation of terms is taken further
with such nomenclature as illegals, illegal immigrants, displaced per-
sons and those fleeing from fighting. These terms are often used to
cover what the international community would call “refugees”, but the
fact that they are used nationally indicates that the national autho-
rities wish to dissociate themselves verbally, if not conceptually, from
the international terminology. There are practical implications for
this. First, countries which avoid the term “refugees” tend to be coun-
tries that do not wish to be formally bound by the Refugee instru-
ments. Second, the national nomenclature indicates a preference for
broad national discretion in dealing with those seeking refuge on their
tarritory, at times at variance with international standards. Third, a
degree of confusion is caused by the national nomenclature since it
fails to acknowledge that refugees are different from illegal immi-
grants. While the latter are still protected by the country of origin, the
former are not. While the latter can return easily to the country of ori-
gin, the former cannot - precisely because refugees have had to es-
cape from the country of origin.

The eight categories listed above of those in need of protec-
tion are linked with different components of protection. In the case
of the refugee, asylum-seeker and externally displaced person, it is
more often than not a question of protection , in a cross-border situa-
tion, against being sent back forcibly to the country of origin, pre-
cisely because the latter has failed to protect them or pushed them
to escape. In the case of all eight categories above, there is the other
angle of protection in the form of protection from human rights viola-
tions wherever they are and whether or not they have crossed borders.

Recently, the world has woken up to another category for
which there may be an overlap with all the eight categories noted
above. Victims of trafficking have come to the fore as a major concern.
They are now covered by a new international Convention and its
Protocol, namely the United Nations Convention against Transnational
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Organised Crime and the Protocol to Prevent, Suppress and Punish
Trafficking in Persons, especially Women and Children, supplementing
the United Mations Convention against Transnational Organised
Crime (2000). “Trafficking in persons” is defined by Article 3 of that
Protocol as follows:

“the recruitment, transportation, transfer, harbouring or receipt
of persons, by means of the threat or use of force or other
forms of coercion, of abduction, of fraud, of deception, of the
abuse of power or of a position of vulnerability or of the re-
ceiving of payments or benefits to achieve the consent of a
person having contral over another person, for the purpose
of exploitation. Exploitation shall include, at a minimum, the
exploitation of the prostitution of others or other forms of
sexual exploitation, forced labour of services, slavery or prac-
tices similar to slavery, servitude or the removal of organs.”

The consent of the victim in regard to the exploitation is irrel-
evant.

Then there is another category which may at times overlap
with trafficking: smuggling. This is covered by another Protocol at-
tached to the recent Convention mentioned, i.e. Protocol against
the Smuggling of Migrants by Land, Sea and Air, supplementing the
United Nations Convention on Transnational Organised Crime (2000).
By its Article 3, "smuggling” is defined as.

“the procurement, in order to obtain, directly or indirectly, a
financial or other material benefit, of the illegal entry of a
person into a State Party of which the person is not a na-
tional or a permanent resident.”

These new instruments provide for more effective criminali-
zation of the traffickers and smugglers, with closer international coop-
aration on the issue, including exchange of information and extradition.

With these new categories, how are refugees who may also
be victims of trafficking and smuggling to be protected ? The saving
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clauses of the two Protocols are similar and provide for the situation of
the refugee as follows: (per Article 14 of the anti-trafficking Protocal)

“1. Mothing in this Protocol shall affect the rights,
obligations and responsibilities of States and individuals
under international law, including international humanitarian
law and international human rights law, in particular, where
applicable, the 1951 Convention and the 1967 Protocol relat-
ing to the Status of Refugees and the principle of non-re-
foulement as contained therein.

2. The measures set forth in this Protocol shall be
interpreted and applied in a way that is not discriminatory to
persons on the ground that they are victims of trafficking in
persons. The interpretation and application of those mea-
sures shall be consistent with internationally recognised
principles of non-discrimination.”

Such saving clause implies that the refugee who is a victim
of trafficking or smuggling still retains his/her rights as a refugee and
should have access to the refugee protection system, including re-
fugee status determination procedures. The laws and related clas-
sification of trafficking and smuggling should not lower the standards
of protection accorded to refugees but help to raise those standards.

b) Proliferation of Technicalities

A number of technicalities have been introduced in recent
years by some countries to ensure greater control over influxes of
those seeking refuge, at times to the detriment of the international
refugee protection system. One technicality is to send back a person
who could have sought refuge in a country back to that country, when
that person has been “orbiting” from one country to another after leav-
ing the country of origin. The argument, according to the country send-
ing back such person, is that there is a “safe third country” available.
However, this is misleading precisely what is safe for some may not be
safe for others. The “safe third country” concept has thus has been
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used as a tool to prevent those seeking refuge from being admitted
to asylum procedures and for sending them out of the country, This
comment from a UNHCR document is indicative of the real situation:

“Due to an inappropriate application of this notion (“safe third
country”), asylum-seekers have often been removed to terri-
tories where their safety cannot be ensured. This practice is
clearly contrary to basic protection principles and may lead
to violations of the principle of non-refoulement. As is clear
from relevant Conclusions of the Executive Committee (of
the UNHCR), no asylum-seeker should be returned to a third
country for determination of the claim without sufficient guar-
antees, in each individual case, that the person will be read-
mitted to that country; will enjoy there effective protection
against refoulement; will have the possibility to seek and en-
joy asylum; and will be treated in accordance with accepted
international standards.

An individual analysis must be done to establish whether the
asylum-seeker can be sent to a third country. The question of
whether a country is “safe” is not a generic one which can
be answered for any asylum-seeker in any circumstances
(i.e. on the basis of a "safe third country list"). A country may
be “safe” for asylum-seekers of a certain origin and “unsafe”
for others of a different origin, also depending on the indivi-
dual’s background and profile.”

Another technicality used to prevent access for refugees is
to claim that the person’s claim to refugee status is abusive or mani-
festly unfounded. This is particularly pertinent to the situation where
the person has used false documents to gain entry or has destroyed
his/her identity document. It is also linked to the argument that the
person should have gone to a safer place in the country of origin
instead of leaving to seek refuge in another country (the so-called
“internal flight alternative™).
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On analysis, the fact that the person has used false docu-
ments or destroyed the identity document should not lead to auto-
matic dismissal of a refugee claim, precisely because the use of
such documents and the destruction of identity documents may
have been the only way of escaping from the country of origin and
entering a potential country of refuge. Likewise, the “internal flight
alternative” is misleading . In practice, it has been used to prevent
those seeking refuge from accessing the full range of asylum proce-
dures.

The injustices arising from the above technicalities are dis-
cussed as follows in a UNHCR document:

“23.Similarly, claims from asylum-seekers arriving without
documents or with false documentation have often been
treated as abusive, in disregard of the fact that persons
facing persecution are frequently compelled to travel
without documents or to use forged documents to reach
a potential country of asylum. It is accepted that a pre-
sumption of abuse may result from an asylum-seeker
having, for example, wilfully destroyed or disposed of
travel or other documents in order to mislead the autho-
rities. Mevertheless, that presumption must still be tested
in appropriate cases to determine its validity. Where an
asylum-seeker does not possess proper documentation
or has traveled on false documents, this by itself does
not automatically render a claim abusive or fraudulent.

24, There has also been a growing confusion in the practice
of a number of States between admissibility procedures
and accelerated procedures. Issues that should have
been evaluated in substance after admission to an ac-
celerated procedure, have been erroneously considered
under the decision on the admissibility of an asylum appli-
cation. The two types of procedures must be clearly dif-
ferentiated. The purpose of admissibility procedures is to
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decide whether the claim will, or will not, be considered in
substance in the country where is has been submitted.
The purpose of accelerated procedures is to deal with
the substantive claim in a simplified, shorter manner.
Decisions on the abusive or manifestly unfounded char-
acter of a claim should not be taken at the admissibility
stage.

25. Particular problems have been encountered in recent
years with the determination of refugee claims that in-
volve analysing whether the fear of persecution extends
to the whole of the territory of the country of origin. In the
practice of a number of countries, increasing insistence
has been put on efforts which the asylum-seeker should
have made to explore relocating internally prior to seek-
ing asylum. The possibility of accessing safety elsewhere
inside the country of origin has been styled “internal flight
alternative” or more recently the “relocation principle” and
has been used increasingly as a bar to admissibility of
claims for refugee status.

26. In UNHCR's view, the use of this notion to deny access
to refugee status determination, rather than situating it
within the framework of the status determination ana-
lysis, risks seriously distorting refugee law. Moreover,
even when examined in the context of substantive de-
termination procedures, this notion is often applied with-
out due regard for the circumstances in the displacement
area, and the reasonableness of relocating internally as
opposed to seeking asylum. This is particularly perti-
nent in the case of so-called “failed States” where politi-
cal fragmentation means that it is no longer possible to
equate a State with its constituent parts.”

Another technicality is the notion of “temporary protection”
whereby in mass influx situations, such protection is accorded to
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those seeking refuge, as contradistinguished from long-term refuge
or asylum pursuant to admission to asylum/refugee status determi-
nation procedures. This notion should not be used to prevent access
to full asylum procedures. Yet, there is this caveat from a UNHCR
document:

“43. A related and disturbing development over the reporting
period has been a growing tendency for States to extend the
application of temporary protection regimes to asylum-seekers
arriving outside the context of mass displacement. UNHCR's
view remains that temporary protection is a practical device,
allowing for a principled response by States to sudden arri-
vals of large numbers of asylum-seekers displaced by situa-
tions of war and generalised violence. Where individual status
determination is too cumbersome or even impossible, protec-
tion is nevertheless ensured through the granting of tem-
porary protection, albeit on the basis of temporary stay for
most of them in the country of asylum. Upon termination of
termporary protection, persons with ongoing protection needs
must, in UNHCR's view, have access to proper individual
procedures to determine these needs against Convention
status requirements. Where there is no mass influx, indivi-
duals should be given access to an individual procedure to
determine their status under the 1851 Convention.”

A recent development is the notion of "complementary pro-
tection”. Basically, it applies to individuals rather than mass influx
cases and it is related to the situation after they have undergone a
refugee status determination procedure. It means that even if these
individuals do not pass the test of such procedure to be classified
as refugees, they still need to be protected and are thus accorded
a form of protection, alias “complementary protection™ . Such protec-
tion implies non-refoulement and continued stay in the country of
refuge with safeguards for human rights and access to basic services
until the conditions are ripe and safe for these persons to return to the
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country of origin. This notion is useful to cover two groups, as expressed
by a UNHCR document:

“a) Persons who should fall within the terms of the 1951
Convention relating to the Status of Refugees or its 1967
Protocol, but who may not be so recognised by a State as a
result of varying interpretations;

b) Persons who have valid reasons for claiming protection, but
who are not necessarily covered by the terms of the 1951
Convention.”

Yet, these challenges are particularly pertinent:

*25. ...Complementary forms of protection adopted by States
to ensure that persons in need of international protection
actually receive it, are a positive way of responding prag-
matically to certain international protection needs;

a) Beneficiaries of complementary protection should be
identified according to their international protection
needs, and treated in conformity with those needs
and their human rights, The criteria for refugee status
in the 1951 Convention should be interpreted in such
a manner that individuals who fulfil the criteria are
so recognised and protected under that instrument,
rather than being treated under complementary pro-
tection schemes.

b} Measures fo provide complementary protection should
be implemented in a manner that strengthens, rather
than undermines, the existing global refugee protec-
tion regime;

¢) The standards of treatment of beneficiaries of com-
plementary protection should provide for the protec-
tion of basic civil, political, social and economic rights.
States should, as far as possible, strive to devise
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harmonised approaches to the treatment provided.
They should implement complementary protection
measuras in such a way as to ensure the highest
degree of stability and certainty possible in the cir-
cumstances, including through appropriate measures
to ensure respect for other important principles, such
as the fundamental principle of family unity.”

In reality, the fact that this complementary protection (RE:
“post” refugee status determination concerning individuals) needs to
be contra-distinguished from terporary protection (RE: “pre” refugee
status determination concerning mass influxes) is not always easily
understood by those not well-versed in technicalities.

c) Cross-elasticity between Protection, Control and
Managed Migration

There is a pivotal linkage between the instruments of migra-
tion control on the part of States (e.g. migration laws and policies),
management of migration and protection of those in need. One of
the visible signs of cross-elasticity between these elements is that
the more prohibitive or restrictive the migration laws and policies of
States, the more the migrants will resort to clandestine means of exit
and entry, with the potential of becoming victims of criminals seek-
ing to exploit them. This is most evident in relation to the growing
phenomenon of human trafficking and smuggling which also affects
those seeking refuge in other countries.

These observations from the World Migration Report 2000
in relation to Europe are also pertinent to the Asia-Pacific region:

“ As governments in the region introduced new visa
and other policy restrictions on the legal entry of foreigners
and tightened up immigration controls at airports and border
crossings, so organised traffickers managed to expand their
control over unauthorised border crossing. With official con-
trols so much stricter in western Europe than in the past, it is
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increasingly difficult for unauthorised migrants to reach the
region without the assistance of traffickers. Ironically, there-
fore, stricter immigration controls in westarn Europe appear to
play into the hands of organised crime networks. During the
first half of 1998, for instance, more than one half of the 5000
or so unauthorised migrants from the former Yugoslavia
apprehended in Germany were reported to have used traf-
fickers.

While smugglers and traffickers strengthened
their control over unauthorised border crossing, governments
introduced a range of policies during the last decade or so de-
signed to restrict asylum-seekers’ access to western Europe.
As a result, asylum-seekers attempting to reach western
Europe often have little choice but to turn to traffickers; and
thus arrivals of asylum-seekers fleeing conflict and human
rights abuse increasingly intermix with the entry of unautho-
rised economic migrants. As a result, large numbers of ethnic
Albanians from Kosovo, Kurds from lrag, and Roma from
eastern Europe - among other asylum-seekers - are labeled
and treated as unauthorised immigrants, or {a relatively new
term) illegal refugees.”

On reflection, there is a need to shift away from the counter-
productive type of instruments of control. This calls for realistic migra-
tion quotas for migrant workers and immigrants, adequate channels
for family reunion cases and related orderly departure programmes,
possible sponsorship programmes from the receiving countries to
sponsor entrants, humanitarian categories or exceptions which pro-
vide for entry of humanitarian cases, dissemination of related infor-
mation, and humane migration laws and policies that enable the out-
flow and influx of refugees and other migrants to be managed in
keeping with international standards. The preferred directions are
highlighted by international instruments of protection ranging from
the Hefugee instruments to the more recent Protocols against traf-
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ficking and smuggling, and international labour standards, especially
advocated by the International Convention on the Protection of the
Rights of All Migrant Workers and Members of Their Families 1990.
In regard to the latter, for example, migrant workers who come to a
country without the required documents (and are thus effectively
“illegals” under that country's law) retain their rights against em-
ployers, e.g. in regard to salaries and access to justice and the
judicial system. However, while Asia-Pacific countries have been
willing to sign up the anti-trafficking Protocol, they have shied away
from not only the Refugee instruments but also the Migrant Workers’
Convention.

Confidence building among States to follow the path of man-
aged migration consistent with international standards depends
much on international solidarity and burden-sharing, as seen below.

d) Compassion Fatigue, Burden-Sharing and Burden-Shifting
Compassion fatigue towards refugees and other groups in
need of protection is nothing new. However, it has been aggravated in
recent years by the mass influxes which have taken place and by the
declining commitment to grant asylum on the part of many countries.
The promise of temporary refuge by well-intentioned countries has
also been reduced to a degree of cynicism when that refuge turns
out to be almost permanent, without adequate support from other
countries. This is compounded by the double standards of some de-
veloped countries; when they advocate international standards for
developing countries, they themselves fail to abide by them.

In retrospect, as recipients, Asia-Pacific countries have done
relatively well in the past half century in according protection to those
in need, in particular refugees, but there have also been lapses in
practice, such as sporadic push-backs of refugees. Maoreover, several
of them are causing refugee outflows. On another front, while some
have displayed great magnanimity in accepting huge influxes, the tide
is also changing. For instance, while in the last decades of the 20th
century neighbouring countries opened the door to Afghan refugees,
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currently those same countries are starting to close the door.

As part of that compassion fatigue, a disquieting practice
which rears its unwelcome head in both developing and developed
countries is interception linked with interdiction or push-back, at times
hidden behind various guises such as “humane deterrence” and the
various technicalities noted above. Interception is being used, inpar-
ticular, against irregular migration linked with trafficking and smuggl-
ing, but it also has negative impact at times on those seeking refuge,
including a threat to the principle of non-refoulement. Matters are
compounded by the officials involved who are untrained in refugee
law and who fail to differentiate between refugees and others not
needing protection.

Some guidance for preferred action, advocated by the UNHCR,
is found as follows:

“a) Interception and other enforcement measures should
take into account the fundamental difference, under inter-
national law, between refugees and asylum-seekers who
are entitled to international protection, and other migrants
who can resort to the protection of their country of arigin.

b) Intercepted persons who present a claim for refugee
status should enjoy the required protection, in particular
from refoulement, until their status has been determined.
For those found to be refugees, intercepting States, in
coopearation with concerned international agencies and
non-governmental organisations (NGOs), should under-
take all efforts to establish a durable solution, including
through the use of resettlement;

c) Alternative channels for entering asylum countries in a
legal and orderly manner should be kept open, in parti-
cular for the purpose of family reunion, in order to reduce
the risk that asylum-seekers and refugees will resort to
using criminal smugglers. By adopting appropriate national
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legislation, States should enforce measures to punish or-
ganised criminal smugglers. By adopling appropriate na-
tional legislation, States should enforce measures to pun-
ish organised criminal smugglers and to protect smuggled
migrants, particularly women and children”

Much also depends upon international solidarity and burden-
sharing rather than burden-shifting. Without this shared spirit, coun-
tries which are already overloaded with mass influxes will not be
easily cajoled into adopting a more open policy. A successful instance
of international and regional cooperation on this front in the Asia-
Pacific region was the Comprehensive Plan of Action adopted by
source countries, first asylum countries and resettlement countries in
1989 as a package of measures based on burden-sharing. This is
dealt with in greater detail below and exemplifies the fact that this
solidarity helps to guarantee the protection of those seeking refuge,

e) Effective Prevention, Cure and Responsibility

The plight of the various groups needing protection harks
back to the need to address the root causes of migration and dis-
placement. Invariably, there are human rights at stake, coupled with
the challenges of democracy, sustainable development, environmental
protection, peace and good governance. The protection element of con-
cern to this study is much contingent upon effective preventive mea-
sures to address those root causes. Thus the various standards on
refugee protection are closely linked with international human rights
standards and related violations which condition or are conditioned by
the root causes and the need to promote the totality of and interde-
pendence between those standards in practice.

Where there are violations of those standards, the guestion
of cure or remedies also arises, and the protection of needy groups
is also contingent upon redress for those whose lives have been
harmed. Increasingly, this is seen in the light of State responsibility in
terms of the accountability of the State and its actors in addressing the
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root causes and providing redress. On the other hand, the question of
the responsibility of non-State actors, such as non-government armed
groups, the business sector and individuals, is coming increasingly to
the fore. Innovative developments include the fact that several coun-
tries now accept that the persecution element inherent in the term
“refugee” may be attributed to not only the State but also non-State
actors. The question of individual responsibility has given rise to the
establishment of international criminal courts. While the current inter-
national tribunals for former Yugoslavia and Rwanda are ad hoc, the
advent of the Rome Statute of the International Criminal Court 1998
has opened the door to the establishment of a permanent interna-
tional criminal court. This helps to act as both a deterrent against
potential individual violators who may be responsible for refugee out-
flows and a means of redress against violators.

Asia-Pacific Trends:
a) National and Bilateral Responses

As already noted, most Asia-Pacific countries are not yet
parties to the Refugee instruments. However, national responses, to a
large part, reflect and respect the standards set by those instruments,
including the principle of non-refoulement. Indeed, at times the non-
Parties have acted in a more humane manner towards those seeking
refuge than those countries which have acceded to the Refugee in-
struments have done so.

A major issue at the national level is the need to encourage
these countries to protect those seeking refuge, differentiate them
from those not needing protection, and not to apply immigration laws
and policies in breach of international standards,

The national responses may also need to be complemented
by bilateral arrangements - formal or informal. Some lessons are visible
from South-east Asia. One example is readmission arrangements or
agreements for returnees to go back to their country of origin. This has
been used, for instance, in relation to the returnees from Thailand to
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Laos. By contrast, Vietnam has allowed an Orderly Departures Pro-
gramme to be implemented whereby people who might otherwise
have been refugees can apply to emigrate to the United States. This
is closely shaped by family reunion considerations. With regard to
another key group - the Burmese, there is still a political impasse pre-
venting the voluntary repatriation of the Burmese who have sought
refuge in Thailand. Any future return of this group would need not
only bilateral safeguards of safety but also international monitoring.

b) Regional Responses

There are three regional responses of note. First, there is an
intergovernmental forum known as the Asian-African Legal Con-
sultative Committee (AALCC) which in 1966 adopted a non-binding
set of Principles on refugees. Those Principles adopted a definition
of the term “refugee” similar to the Refugee instruments. They were
also more progressive in a number of ways, especially with a pro-
vision on the issue of asylum, an element not adequately covered by
the Refugee instruments above. As noted by the book titled The
Status of Refugees in Asia, the progressive nature of these Principles
included the following tenets:

“1. The exercise of the right to grant asylum to a refugee is

to be respected by all other States and is not to be re-

garded as an unfriendly act. By contrast, there is no such

provision in the 1951 Convention.

2. No one seeking asylum is to be subjected to measures
such as rejection at the frontier, return or expulsion to a
country where he fears persecution. The reference to
non-rejection at the frontier goes further than the 1951
Convention, which mentions only the instance where a
refugee is already on the territory of the State granting
refuge, as opposed to being at the border of the State
prior to entry.

3. A State should grant at least temporary refuge to re-
fugees. This reference to a temporary stay in the country
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granting refuge is lacking in the 1951 Convention, which
seems to be based upon permanent stay and long-term
settlement rather than temporary refuge. This innovation
is pertinent to the kind of refuge to be granted to mass
influx of refugees.”

Subsequently, the AALCC adopted an addendum to support
the principle of international solidarity and burden-sharing in relation
to refugees. It is now contemplating a review of those Principles. An
important consideration is that it should help to raise international
standards and not lower them. It may wish to broaden the definition of
‘refugee’ to cover victims of war/armed conflict and human rights
violations, which two other regional entities have opted for. A key
caveat is that it should avoid the proliferation of technicalities noted
above which are often used to constrain help for those seeking re-
fuge rather than to ensure their protection.

Second, in 1989 countries of the Southeast Asian region and
beyond came together to adopt the Comprehensive Plan of Action
(CPA) as a package of measures interlinking between the source
countries, first asylum countries and resettlement countries. The
source countries promised to adopt measures to reduce clandestine
departures such as a more effective information programme, while
first asylum countries promised to provide temporary refuge to those
arriving in search of refuge. A refugee status determination or screen-
ing procedure was introduced region-wide using the definition of “re-
fugee” under the Refugee instruments. Those passing the test would
be eligible for resettlement in third countries. Those failing the test
would have to return to their country of origin. This package led to a
substantial decline of the caseload, and although the non-refugees
or the “screened-out” could have been sent back forcibly, in many in-
stances, there was a mixture of inducements for them to return home
on a voluntary basis, e.g. reintegration aid. The implementation of this
package has now been completed. The final touch of humanitarian
compromise was that a small group of non-refugees from Vietnam
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in Hong Kong were allowed to stay on in Hong Kong after the CPA
ended, a gesture tantamount to local settlement.

The third forum which has arisen in the region addresses a
whole range of migrants in the region, not simply refugees although
also covering refugees. The Asia-Pacific Consultations on Refugees,
Displaced persons and Migrants (APC) began to hold dialogues in
1996 on this issue and its most recent dialogue was in Hong Kong in
2000. It has provided a key environment for dialogue and information
exchange between countries of the Asia-Pacific region. More sub-re-
gional meetings are now being held, in addition to the annual regional
dialogue. In 1998, the APC countries adopted the Bangkok Declara-
tion on Irregular Migration which set the tone for addressing irregular
or unauthorised migration and its impact on the variety of groups in
need of protection. That Declaration underlined the following: (inter
alia)

e the need to address migration, particularly irregular mi-
gration, in a comprehensive manner;

e the need for concerted efforts to address the orderly
management of migration and irregular migration;

e the need for comprehensive analysis of root causes and
consequences of irregular migration;

e adoption of legislation to criminalize smuggling and hu-
man trafficking;

e humanitarian treatment of irregular migrants,

e information exchange;

e designation of national focal point on the issue.

Currently, the trend seems to be to address more the traffick-
ing issue than the refugee issue, although the issue of burden-shar-
ing of the latter was discussed at the most recent meeting. The APC
has also been paralleled by another forum on the trafficking issue in
the Asia-Pacific region known as the Asian Regional Initiative against
Trafficking (ARIAT) process, and the two are increasingly convergent
on this issue.
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By comparison, it should be noted that the European Union
(EU) has been moving toward a common harmonised policy on as-
ylum and refugees, recently with an initiative from its meeting in Tam-
pere 1999, although its treatment of those seeking refuge has been
ambivalent on many fronts (as exemplified by the various technica-
lities above which the EU has also used). The question of a move
towards harmonisation may be raised in the Asia-Pacific region
through (sub-)jregional organisations such as the Association of
South-east Asian Mations (ASEAM) and the South Asian Association
for Regional Cooperation (SAARC). SAARC has ,in fact, been explor-
ing a sub-regional Convention on the issue of trafficking. ASEAN is
also showing interest on this matter, but has not concretely addressed
the issue of harmonisation in relation to refugee status. These avenues
should ensure that they reinforce international standards and do not
lower them.

c) Multilateral Responses

A perennial question is: why do most Asia-Pacific countries
shun accession to the Refugee instruments 7 In reality, if these non-
Parties are already abiding largely by the standards slipulated under
such instruments, why do they not sign up formally to them ? The
advantages include the fact that by acceding to the Refugee instru-
ments, there would be greater uniformity in refugee protection, espe-
cially with an accepted commaon definition of the term “refugee” and
the attendant rights. The need to establish refugee status determina-
tion procedures under the instruments would lead to greater cerlainty
of that status and contradistinguish refugees from other groups. Like-
wise, the Refugee instruments provide a possible common platform
for international solidarity and burden-sharing.

However, many countries remain hesitant to take that quan-
tum leap of accession. They are still fearful of mass influxes and are
reluctant to accept local setilement or assimilation as a solution en-
suing from the instruments. Their national security claim is longstand-
ing, and has to be dealt with progressively. Despite non-accession, it
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should be recognised that a number of Asia-Pacific countries parti-
cipate actively in the Executive Committee of the UNHCR whose deli-
berations and Conclusions often help to evolve refugee law.

The paucity of accessions to the Refugee instruments should
also be seen in the light of this region’ s limited record in acceding to
human rights treaties generally. The sole treaty to which they have all
acceded is the Convention on the Rights of the Child 1989, but many
countries also entered broad reservations not to accept the rights of
the refugee child. Very few have signed up to the Migrant Workers’
Convention above which provides minimum standards in relation to
migrant workers and their families. However, several Asia-Pacific
States have shown greater willingness to sign up to the Convention
on Transnational Organised Crime and its Protocols on human traf-
ficking and smuggling. This fervour should be tapped to ensure that
the refugee and others in need of protection benefit from humane
treatment when they are also victims of trafficking and smuggling.
There should also be common and harmonised procedures fo en-
sure that the victim of trafficking and smuggling benefits from refugee
status determination procedures where the circumstances indicate
the possibility of that status.

Conclusions:

In retrospect, the record of the Asia-Pacific region in addres-
ing the issue of migration and the refugee phenomenon has been
laudable on many fronts, while there have also been lacunae in some
areas with room for improvemnent. MNotably, in recent times, the region
has been host to a very large number of those seeking refuge and
has, to a large extent, accorded them protection by allowing them to
stay temporarily. However, that temporary refuge has at times been
mired in uncertainties, such as sporadic push-backs of those seeking
refuge and or use of various technicalities to prevent their admission.
The root causes of such flows have yet to be dealt with more effec-
tively, and the whole array of human rights for the full range of persons
needing protection, whether they are internally displaced or externally
displaced, should be enhanced.
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In this perspective, there are key orientations for the
future including the following:

the need to ensure effective protection of human rights
for all, interlinked with the call for democracy, sustainable
development, environmental protection, peace and good
governance,

the need to respect non-refoulement with the realisa-
tion that while traditionally this was advocated in the
case of cross-border cases, it is also now being ex-
tended to cover those who are internally displaced;

the need for an effective protection framework highlight-
ing at least temporary refuge and protection for those
who are displaced, in addition to non-refoulement, non-
discrimination, access to basic services and satisfaction
of basic needs, family unity, and a variety of long-term or
durable solutions (local settlement, third country reset-
flement and voluntary repatriation) ;

the need to uphold the definition of “refugee” in the
1951 Refugee Convention as amended by its 1967
Protocol, with the possibility of extending it to cover
victims of warfarmed conflict and egregious human
rights violations;

the need to identify and support national and interna-
tional agencies which can provide protection to persons
in need of protection; in this regard, there is the primary
role of the UNHCR in refugee protection, while those
who are internally displaced need a coordinated set of
agencies which can offer help, including the Interna-
tional Organisation for Migration (IOM), the International
Committee of the Red Cross (ICRC), and possibly the
UNHCR where its mandate is extended by the UN,

the need to enable civil society, including NGOs, to play
a key role in monitoring the protection of those in need
and to ofter help;
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e the need to empower refugees and their representatives

in the protection process;

the need to have refugee stalus determination proce-
dures, following international standards, whether or not
the countries where such procedures are (to be)
adopted are parties to the Refugee Convention and its
Protocol ; such procedures should include possibilities
of appeal;

the need to convey the understanding that the grant of
refuge or asylum is a humanitarian act which should
not be considered to be hostile;

the need to ensure that national immigration laws and
policies do not victimise refugees and others in need of
protection; preferably, there should be a law, separate
from immigration law, to recognise refugee status; if it is
felt that immigration law should deal also with refugees,
the distinction between refugees and illegal immigrants
should be made clear, and such law should also stipu-
late a category of humanitarian exceptions to allow re-
fugees to remain in the short- and long-term;

the need to pay particular attention to the rights of wul-
nerable groups within the categories of those needing
pro-tection, e.g. women, children, those with disabilities
and the elderly;

the need to ensure complementarity between laws on
human trafficking and smuggling and the protection of
refugees and others in need so as to treat them as
victims;

the need to help local populations affected by refugee
influxes so as to promote non-discrimination among
local residents and the newcomers;

the need to capacity-build countries and their officials,
such as through consistent training, to understand, pro-
mote and protect human rights, in addition 1o the specific
international regime for refugee protection;
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e the need to enhance public education on migration issues
and the human rights of migrants to counter racism and
xenophobia, and to foster activities between different
ethnic groups from a young age to nurture cross-cultural
understanding and empathy for those who are displaced:

¢ the need to promote international solidarity and burden-
sharing;

e the need to criminalise and punish those who exploit re-
fugees and others need of protection, while not crimina-
lising refugees and those in need of protection;

e the need to provide victim-friendly facilities to refugees
and others need in of protection when they have to con-
front the judicial and administrative process; in this re-
gard, where possible, refugees and others in need of
protection should not be held in detention but be trans-
ferred to welfare facilities, and if detention is to take place,
it should not be indefinite;

e the need for States to accede to the whole range of trea-
ties dealing with human rights and the protection of mi-
grants, implement them effectively, and withdraw reser-
vations from the treaties to which they have acceded;

e the need to maximise use of regional forums for dialogue
and action to protect those groups in need of protection
and reinforce international and regional cooperation on
the issue;

e the need to promote voluntary and safe return of re-
fugees and others in need of protection to their country/
area of origin, with sustainable follow-up and assistance
for reintegration.

This study was prepared lor the Global Consultation on International
Protection Regional Meeting for Asia and the Pacific, organised by the Office
of the United Mations High Commissioner for Refugees, Macao SAR, 28-29
May 2001. The author wishes to thank warmly the following for their assistance:
J. Assadi, |.Ratwatte, F.Azam, L.Bonneau, A.Del'Aracia, S.Needham, Khun
Buadaeng, Khun Achara, Khun Jiravudh and Khun Settasak. All views expressed
are the personal views of the author,
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Introduction:

Globally millions of people are on the move every year. At
times, this movement is positive in that it offers new livelihoods and
opportunities. However, there is a more disconcerting side to such
movement; massive displacements of people are also taking place
whereby millions are forced or coerced into moving from their home-
steads for a variety of negative factors such as persecution, human
rights’ violations, viclence, armed conflicts, environmental pressures,
and exploitation due to crime. Children, who are already vulnerable
due fo their sensitive age and stage of development, are doubly and
multiply vulnerable, as the displacement may wreak further havoc on
their safety and progression.

There are both massive cross-border flows and internal flows
of displaced persons. A definition of the term “displaced persons”
can be given as follows, adapted from the work of the Special Repre-
sentative of the United Mations Secretary-General on Internally Dis-
placed Persons:

*persons or groups of persons who have been forced or obliged
to flee or to leave their homes or places of habitual residence,
in particular as a result of or in order to avoid the effects of
armed conflicts, situations of generalized violence, violations
of human rights or natural or human-made disasters”.

This study is particularly concerned with four main issues
related to displaced children:
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e refugees, namely those who have crossed borders in
search of protection and are thus externally displaced;

e internally displaced persons, namely those who move
for the reasons mentioned in the definition above within
borders;

» persons displaced by environmental stress, e.q. reloca-
tion due to “development” projects and natural disasters;

e persons displaced by sale and/or trafficking and/or cri-
minality.

Child Rights:

Internationally, the child is defined as a person under 18 years
of age. There is a comprehensive global framework to protect and
assist children in the form of a treaty known as the 1989 Convention
on the Rights of the Child (CRC). There is a host of other instruments
which complement this Convention in terms of international standard
setting. These include the 1948 Universal Declaration of Human
Rights, the 1966 International Covenant on Civil and Political Rights
and International Covenant on Economic, Social and Cultural Rights,
the 1979 Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW), and the 1993 Vienna Declaration and
Programme of Action of the World Conference on Human Rights.

The CRC posits four main principles as follows:

e non-discrimination, implying that all children have inherent
rights, irrespective of their nationality, gender and other
origins;

e the best interests of the child, implying that in all matters
concerning the child, his/her best interests must be a pri-
mary consideration;

e the right to lile, survival, development and protection;

e respect for the views of the child as part of the right to
participation.
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To date, the CRC has been signed/ratified by almost all coun-
tries of the globe. Under the CRC, there is an international Committee
on the Rights of the Child set up to monitor its implementation by
States parties. The latter are obliged to report periodically to the CRC
Committee, and the latter will make recommendations in regard to
areas needing improvement in the form of "concluding observations”.
Implementation of the CRC usually entails effective national laws,
policies, programmes, practices, mechanisms and resources.

While displaced children have benefited from the greater
transparency advocated by the CRC, the latter has been weakened,
to some extent, by many States which do not accept various provi-
sions of the Convention. In particular, these States have entered res-
ervations to two key rights pertaining to displaced children, namely
the right to birth registration and to acquire nationality (Article 7), and
the right of refugee children to protection and assistance (Article 22).
These are discussed further below.

At this juncture, it is timely to test the issue of child rights from
the angle of various forms of displacement.

Refugee Children:

Refugees are generally seen as those crossing borders in search
of protection. The root causes of such displacement are primarily
political persecution, human rights' violations and armed conflicts.
Internationally, movements for purely economic reasons such as pov-
erty do not give rise to refugee status. The main United Nations
agency with a mandate to help refugees is the office of the United
Mations High Commissioner for Refugees (UNHCR). The main inter-
national treaties on the right of refugees are the 1951 Convention
relating to Status of Refugees and its 1967 Protocol.

The definition of “refugee” under the Refugee Convention as
amended by its Protocol is as follows: any person who
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“owing to well-founded fear of being persecuted for reasons
of race, religion, nationality, membership of a particular social
group or political opinion, is outside the country of his national-
ity and is unable, or owing to such fear, is unwilling to avail
himself of the protection of that country; or who, not having
a nationality and being outside the country of his former
habitual residence, is unable or, owing to such fear, is unwill-
ing to return to it”

The definition addresses principally the political refugee. In
practice, it has been extended to cover victims of armed conflicts and
serious human rights’ violations.

It is a fact that most Asian countries have not acceded to the
above instruments. However, to a large extent, they have abided by
the sense of humanitarianism inherent therein. The UNHCR is also
mandated by its Statute to offer assistance and protection to refugees
in all countries, irrespective of accession to the instruments.

At the MNational Consultation on * Challenging the New Mil-
lennium: The Rights of the Child and the Issue of Displacement for
Thailand™ held in Bangkok on 11-12 October 1999, a representative
of the Office of the United Nations High Commissioner for Refugees
{UNHCR) stated the situation as follows:

“The UNHCR is currently assisting 21.5 million refugees and
displaced persons. Thirty-five percent of this number (or 7.5
million individuals) is found in Asia. About half of the number
of refugees and displaced persons assisted by the UNHCR
{or 10.7 million) are under the age of 18. In some refugee
situations, the percentage of children increased over 60 per-
cent. While the world moves towards the new millennium,
addressing and resolving the plight of refugee children and
adolescents represents one of the major challenges the in-
ternational community is currently facing.”
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During the past decades, massive refugee flows have taken
place in many parts of Asia. Examples include the flight of Indochi-
nese refugees, refugees from Myanmar, refugees from East Timor,
and millions of Afghan refugees. The latter three groups are still wait-
ing for durable solutions. Southeast Asia, South Asia, West Asia and
Central Asia have witnessed many different groups of refugees
searching for asylum in other countries.

In many countries, while the national policy has been to allow
them to stay temporarily without being deported, these refugees are
still classified under national immigration law as illegal immigrants
subject to deportation rather than as refugees with the right not to be
pushed back to areas of dangers. There is thus a potential or actual
conflict between the national position based upon national immigra-
tion law and the international position based upon the right to “non-
refoulement” defined by Article 33 of the Refugee Convention as
follows:

“1. Mo Contracting State shall expel or return (“refouler”) a
refugee in any manner whatsoever to the frontiers of territo-
ries where his life or freedom would be threatened on account
of his race, religion, nationality, membership of a particular
social group or political opinion.”

Common  problems facing those seeking refugee status in-
clude:

e threats to physical safety, e.g. refugee camps are placed
too near conflict areas;

e psychological trauma;

» limited access to basic services such as education,
health and shelter:

» lack of birth registration and family registration so as to
recagnise the child as a legal entity coupled with family
unity;

» statelessness;

e gender-based violence and exploitation;
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e limited access to protection and assistance, including
legal assistance, e.9. if they are prosecuted in the courts
for illegal entry;

e lack of a national process to determine refugee status,
thereby leaving those seeking refuge in a limbo status
as illegal immigrant even though, unlike ordinary illegal
immigrants who are protected by their country of origin,
those seeking refuge are not protected by the country
of origin;

e presence of children not accompanied by their families,
namely unaccompanied children, at times sent by their
families expressly to open the door lo resettlement in
other countries (“anchor cases");

e limited cross-border cooperation to explore options such
as how to deal with the root causes of displacement and
how to provide effective solutions such as local settle-
ment in the country of refuge, resettlement in third coun-
tries, and/or voluntary repatriation to the country of origin;

e national security fears on the part of the country of re-
fuge, especially if some of those seeking asylum are in-
volved in political activism.

From the angle of child rights, the CRC Committee has re-
commended consistently thal member States should withdraw their
reservations to the provisions affecting refugee children. It has also
advocated that States should become parties to the main refugee
instruments, namely the Refuges Convention mentioned above and
its Protocol. By becoming parties 1o these instruments, States would
need to guarantee protection for refugees. They would also need to im-
plement a gamut of righls such as access lo educalion and establish
a screening procedure to determine refugee status and distinguish re-
fugees from other groups such as economic migrants. Asia's limited
record in acceding to the refugee instruments is shown by the fact
that in Southeast Asia, only China, the Philippines and Cambodia
are parties thereto. South Asia has generally distanced itself from
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accession, while in Northeast Asia, only Japan and the Republic of
Korea are parties to the instruments.

A strong message should be that pending accession to these
instruments, countries should abide effectively by the humanitarian
principles inherent therein. A variety of guidelines concerning re-
fugee children also exist internationally which should be followed by
all countries. These include:

e the 1994 UNHCR Guidelines on Refugee Children:
Protection and Care;

e the 1997 UNHCR Guidelines on Policies and Proce-
dures in dealing with Unaccompanied Children seeking
Asylum;

e the 1997 UNHCR Exescutive Committee Conclusions on
Refugee Children and Adolescents.

The general principles for dealing with refugee children were
laid down by the 1994 UNHCR Guidelines as follows:

“a) In all actions taken concerning refugee children, the
human rights of the child, in particular his or her best in-
terests, are to be given primary consideration,

b} Preserving and restoring family unity are of fundamental
concern.

c) Actions to benefit refugee children should be directed
primarily at enabling their primary caregivers to fulfil their
principal responsibility to meet their children’s needs.

d) Where the special needs of refugee children can only be
met effectively through child-focused activities, these
should be carried out with the full participation of their
families and communities.

e) Refugee girls and boys must be assured protection and
assistance on a basis of equality.

f) Unaccompanied refugee children must be the particular
focus of protection and care.
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g) UNHCR staff are required to make their best efforts both

to prevent risk to refugee children and to take additional
action to ensure the survival and safety of refugee children
at particular risk.”

With regard to the unaccompanied child, the 1997 Guidelines

highlight the following actions to help the child in question:

e access to territory in search for asylum;

e registration and identification of the child, including trac-

ing of family;
e access to procedures to determine refugee status;
care and protection;

o durable solutions, principally local integration in the
country of first asylum, resettlement in third countries

and voluntary repatriation to the country of origin.

The 1997 UNHCR Executive Committee Conclusions under-

line the following actions:

preventing separation of children and adolescent re-
fugees from their families and promoting care, protection,
tracing and family reunification for unaccompanied mi-
nors.

safequarding the physical security of refugee children and
adolescents, securing the location of camps and settle-
ments at a reasonable distance from the frontiers of
countries or origin, and taking steps to preserve the civi-
lian character and humanitarian nature of refugee camps
and settlements;

preventing sexual violence, exploitation, trafficking and
abuse; addressing the needs and rights of child and ado-
lescent victims through the provision of appropriate legal
and rehabilitative remedies; and by following up on the
Plan of Action of the 1996 Stockholm World Congress
on Sexual Exploitation of Children;
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. providing appropriate training to military personnel and
peacekeepers on human rights and humanitarian protec-
tions to which children and adolescents are entitled; and
holding all parties accountable for violations of such rights
and protections in refugee situations;

v. ensuring access to education, and the right of the child to
freedom of thought, conscience and religion;

vi. providing medical or other special care, including rehabi-
litation assistance, to assist the social reintegration of
refugee children and adolescents, especially those who
are unaccompanied or orphaned.”

Finally, there are special provisions in international law in the
case of armed conflicts. Various Red Cross Conventions also call for
protection and assistance of refugees, and the obligation for combat-
ants to distinguish between military and civilian targets, preventing
damage to the latter. There are prohibitions against the use of children
as soldiers if they are under 15 years of age. This age threshold is in
the process of being raised to 18 through the evolution of a Protocol
to the CRC.

Internally Displaced Children:

The 1998 report of the Special Representative on Internally
Displaced Persons estimates that there are some 25 million internally
displaced persons (IDPs) today. Unlike the cross-border cases giving
rise to refugee status under specific treaties under international law
as discussed above, the international community has not yet adopted
specific treaties on IDPs. However, there is the work of the Special
Reprasentative which has led to the concretisation of guidelines on
IDPs discussed below.

IDPs are defined as:

“ persons or groups of persons who have been forced or ob-
liged to flee or to leave their homes or placed of habitual re-
sidence, in particular as a result of or in order to avoid the
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effects of armed conflict, situations or generalised violence,
violations of human rights or natural or human-made disas-
ters, and who have not an internationally recognised State
border”.

In a study submitted to and published by the United Nations
in 1998 entitled “Internally Displaced Persons: Compilation and Ana-
lysis of Legal Norms®, as a precursor to the guidelines below, three
situations are particularly pertinent to the displacement:

# situations of tensions and disturbance, or disasters:
& non-international, i.e. internal armed conflict;
e inter-State, international armed conflict.

However, there may be other coercive factors such as dis-
placement by the arrival of settlers, evictions, natural disasters and
environment-related projects such as dam construction. These
factors are dealt with later in this study under the heading environ-
mental stress.

The challenge tacing IDPs is illustrated by this observation:

“9, Internally displaced persons are entitied to enjoy, in full
equality, the same rights and freedoms under domestic
and international law as do the rest of the country's citi-
zens. However, experience has shown that such persons,
in practice, rarely enjoy such rights and freedoms be-
cause displacement, by its very nature, generally entails
deprivations of multiple rights, Along with its emotional
cruelty, displacement often breaks up the nuclear family,
cuts off important social and cultural community ties, ter-
minates stable employment opportunities, and deprives
those in need of special protection, such as infants, ex-
pactant mothers and the sick, of vital public/private sector
services.

10. Although the displaced are frequently forced to flee their
homes for the same reasons as do refugees, the fact that
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they remain within national territory means that they can-
not seek to qualify as bona fide “refugees” entitled to the
special protective regime accorded to refugees under in-
ternational law. Moreover, their presence within national
territory means that their own Government bears primary
responsibility for meeting their protection and assistance
needs. However, because Governments frequently cause
or tolerate internal displacement and/or are unwilling of
unable to guarantee the basic rights and meet the needs
of their internally displaced persons, intergovernmental
organisations, their specialised agencies and non-govern-
mental organisations have, at times, assumed these roles
on an ad hoc basis.

The problem of IDPs is rampant in Asia, and in nearly all coun-
tries, IDPs are to be found for a variety of reasons ranging from armed
conflicts to political tensions and environmental stress. From the angle
of the child, the deprivations often parallel those of refugee children,
including lack of physical and psychological safety, statelessness,
inaccess to legal protection, and weak cooperation to tackle the issue.

General human rights principles apply to IDPs. In armed con-
flicts, there are various humanitarian law treaties related with the Red
Cross movement which provide further guarantees. In particular, the
four Geneva Conventions of 1848 concerning the protection of victims
in times of armed conflicts, as expanded by their Protocols | and |l of
1977, are particularly pertinent. For example, Article 49 of the Fourth
Geneva Convention concerning the treatment of civilians in times of
armed conflicts dictates to occupying powers of a territory in interna-
tional armed conilicts that “such evacuations may not involve the dis-
placement of protected persons outside the bound of the occupied
territory except when for material reasons it is impossible to avoid such
displacement”. Article 17 of Protocol 1l concerning non-international
armed conflicts advocates that:
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“1. The displacement of the civilian population shall not be
ordered for reasons related to the conflict unless the secu-
rity of the civilians involved or imperative military reasons
so demand. Should such displacements have to be car-
ried out, all possible measures shall be taken in order that
the civilian population may be received under satisfactory
conditions of shelter, hygiene, health, safety and nutrition.

2. Civilians shall not be compelled to leave their own territory
for reasons connected with the conflict”

Recently as a result of the work of the Special Representative
mentioned, various Guiding Principles on Internal Displacement have
emerged. They advocate the key principle of non-discrimination and
the obligation of national authorities to provide protection and humani-
tarian assistance. Principle 4 woices the concerns of children as fol-
lows:

“2. Certain internally displaced persons, such as children, es-
pecially unaccompanied minors, expectant mothers, mothers
with young children, female heads of household, persons with
disabilities and elderly persons, shall be entitled to protection
and assistance required by their condition and to treatment
which takes into account their special needs”

The rights to be guaranteed according to these Principles in-
clude:

e the right to be prolected against being arbitrarily dis-
placed from his/her home or place of habitual residence;

e the right to life, dignity, liberty and security of IDPs;

e in relation to protection during displacement, the right to
seek safety in another part of the country; the right to
leave their country; the right to seek asylum in another
country; and the right to be protected against forcible
return to or resettlement in any place where their life and
safety would be a risk;

o the right to family life and to trace families;
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e the right to an adequate standard of living;

e the right to medical are,

o the right to recognition as a person before the law;

e the right not be deprived of property arbitrarily;

e the right to freedom of thought, conscience and associa-
tion,

» the right to education,

e the right of voluntary and safe return to their home or place
of habitual residence.

While these rights are readily acceptable in principle, a major
challenge concerns the question of who is entitled to intervene and/
or assist IDPs if there are violations of their rights, especially by the
country of origin. Does the latter need to consent to the assistance
or intervention ? The Guiding Principles provide this response:

“Principle 25:

1. The primary duty and responsibility for providing humani-
tarian assistance to internally displaced persons lies with
national authorities.

2. International humanitarian organisations and other ap-
propriate actors have the right to offer their services in
support of the internally displaced. Such an offer shall not
be regarded as an unfriendly act or an interference in a
State’s internal affairs and shall be considered in good
faith. Consent thereto shall not be arbitrarily withheld,
particularly when the authorities concerned are unable or
unwilling to provide the required humanitarian assistance.

3. All authorities concerned shall grant and facilitate the free
passage of humanitarian assistance and grant persons
engaged in the provision of such assistance rapid and
unimpeded access to the internally displaced.”

By implication, consent of the country of origin is thus not a
pre-condition for the humanitarian assistance, such as in relation to
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medicine and food, to be offered to IDPs, if such consent has been
without good reason. However, the Principles fail to provide an answer
to the question of whether military intervention for humanitarian rea-
sons or “humanitarian intervention” would be legitimate. Given the
current debate on the issue in the United Nations, it may be sub-
mitted that even military intervention is becoming increasingly accep-
table for humanitarian reasons if there are egregious human rights
violations. Recent flashpoints include Rwanda where because there
was no humanitarian intervention, genocide took place, and Kosovo
where humanitarian intervention helped to protect IDPs. However,
the case of Kosovo was particularly controversial as it was a regional
self-defence organisation, the Morth-Atlantic Treaty Alliance (NATO)
acting on its own initiative, rather than the United Nations or an
organisation acting under the United Mations mandate, which inter-
vened.

Two other issues are pertinent. Who actually provides such
humanitarian assistance and protection? Who monitors protection of
IDPs? With regard to the first question, a variety of actors are in-
volved. Internationally, while the UNHCR is mandated to deal with
cross-border cases, it has at times dealt with I1DPs. The Red Cross
movement, including the International Committee of the Red Cross,
has been a key actor to help the victims of armed conflicts. A variety of
non-governmental organisations (NGOs) are also active. This spread
of agencies suggests the need for close coordination between the
actors involved and to ensure that there is a fall-back agency if the
others are not ready or are not able to act.

With regard to the second guestion, some monitoring is avail-
able via the Special Representative above who report to the United
Nations, and existing trealy based mechanisms such as the Interna-
tional Human Rights Committee under the International Covenant on
Civil and Political Rights, the CRC Committee, and the operations of
the Red Cross movement . However, the lack of a specific treaty and
related treaty-based mechanism on the issue of IDPs means that the
monitoring is limited in scope.
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On another front, there is a need to integrate the Guiding Prin-
ciples mentioned into the work of all United Mations agencies and re-
lated bodies. The CRC Committee could also use them to render the
situation more transparent via the national reports submitted for
scrutiny under the CRC.

Children Displaced Due to Environmental Stress:

This heading is used to describe a variety of displacements
linked with the environment which can be internal (within a country)
or external (cross-border). Two forms are particularly relevant:

a) Dislocation due to environment-related projects

Displacement in this respect often refers to relocation or dis-
location as a result of “development” projects, such as dam construc-
tion which takes its toll among the population, especially indigenous
and rural peoples. Asia has witnessed a plethora of cases on this
front, especially the infamous “damned dams™ which have pushed out
hundreds of thousands of indigenous peoples in many countries. The
reaction against such displacement has been gathering momentum
with environment NGOs becoming increasingly active in lobbying with
world financial institutions not to give loans or grants to such projects
unless there are mechanisms to prevent serious damage.

The World Bank which often provided loans for these projects
in the past has become more circumspect. In 1990 it adopted various
guidelines concerning involuntary resettlements in its dealing with
development projects based upon these principles:

e community participation is essential in shaping the fate
of those who are to be resettled;

e cooperation with NGOs on these projects is important
to provide assistance to the displaced;

e in regard to the expropriation of property, resettlement
and compensation:
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“where resettlernent is unavoidable, the identification of several
possible relocation sites and their demarcation are necessary
prior to the commencement of resettlement. For land-based
resettlement, the new site's productive potential and locational
advantages should be at least equivalent to the old site. For
urban rasettlers, the new site should ensure, inter alia, compa-
rable access to employment, infrastructure, services and pro-
duction opportunities. The conditions and services in host com-
munities should improve, or at least not deteriorate: improved
education, water, health and production services to both
groups fosters a better social climate for their integration and
in the long run prevents conflicts.”

Two key developments have emerged in the Asian region.
One is the spread of environmental impact assessment prior to the
implementation of projects to assess potential damage to the environ-
ment and human displacement. The other is the growth of public hear-
ings/inquiries prior to the adoption of projects so as to enable the com-
munity to participate in sharing opinions and reaching compromises
prior to project implementation.  With regard to environmental impact
assessment, a key weakness in the past was that it tended to be
based upon environmental and ecological data rather than the plight of
human displacement and the need for compensation and comparable
alternatives as a substitute for the previous livelihood of displaced
persons. There should be stronger integration of the child's perspec-
tive as part of the child impact assessment. With regard to public hear-
ings, there are at times difficulties in that the marginalised have little
access to such hearings, and when they take place, such hearings do
not necessarily lead to satisfactory compromises and options for the
displaced persons. The methodology for the participatory process and
concomitant remedies, such as mediation, still need to be evolved.

Interestingly, the International Committee on Economic, Social
and Cultural Rights under the International Covenant on Economic,
Social and Cultural Rights has added this caveat as part of a General
Comment cancerning international financial and aid agencies:
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“International agencies should scrupulously avoid involvea-
ment in projects which, for example...promote or reinforce dis-
crimination against individuals or groups contrary to the pro-
visions of the Covenant, or involve large-scale evictions or dis-
placement of persons without the provision of all appropriate
protection and compensation...Every effort should be made,
at each phase of a development project, to ensure that the
rights contained in the Covenant are duly taken into account.”

b) Dislocation due to natural disasters

Massive displacements of children and their families may take
place due to natural disasters such as flooding and fires. However, it
should be recognised at the outset that what is termed "natural dis-
aster” is often man-made rather than natural, e.g. extensive deforesta-
tion by logging companies leading to siltation and flooding.

International guidance on the issue can be derived from the
1994 Strategy and Plan of Action for a Safer World: Guidelines for
Matural Disaster Prevention, Preparedness and Mitigation adopted by
the World Conference on Natural Disaster Reduction held in Yoko-
hama. It is complemented by the International Decade for Matural
Disaster Reduction which began in 1999.

Basicallly, the message is that disaster prevention, mitigation
and preparedness is better than disaster response. As part of the
Decade, the strategy for the year 2000 comprises the following:

“1. Development of a global culture or prevention as an es-
sential component of an integrated approach to disaster
reduction,

2. Adoption of a policy of self-reliance in each vulnerable
country and community comprising capacity-building as
well as allocation and efficient use of resources;

3. Education and training in disaster prevention, prepared-
ness and mitigation;
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Development and strengthening of human resources and
material capabilities and capacity or research and devel-
opment institutions for disaster reduction and mitigation;

Identification and networking of existing centres of excel-
lence so as to enhance disaster prevention, reduction and
mitigation activities;

Improvement of awareness in vulnerable communities,
through a more active and constructive role of the media
in respect of disaster reduction;

Involvement and active participation of the people in dis-
aster reduction, prevention and preparedness, leading to
improved risk management;

In the second half of the Decade, emphasis should be
given to programmes that promote community-based
approaches to vulnerability reduction;

Improved risk assessment, broader monitoring and com-
munication of forecasts and warnings;

Adoption of integrated policies for prevention of, prepared-
ness for, and response to natural disasters...”

Basically, all countries should formulate national plans
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appoint a national coordinating committee pursuant to the Action Plan
above. In 1999, the impelus for prevention strategies was taken further
by the Asia-Pacific regional meeting held in Bangkok as a follow-up
to the Yokohama Strategy. The Bangkok Declaration ensuing from this
meeting highlighted these concerns:

e promotion of an inlegrated and holistic effort to prevent

disasters;

e improvement of risk management through the involve-
ment of professional, technical and scientific disciplines;
e strengthening of regional and sub-regional institutional

and professional frameworks;
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» enhancement of meaningful participation of local com-
munities in reducing the vulnerability of people, the envi-
ronment, social and economic resources;

o fostering of disaster management capabilities.

It may be noted that many of the programmes for disaster
prevention and mitigation have been geared to the adult male rather
than women and children. A classic example is that it tends to be the
adult male who is taught to deal with flooding, such as by climbing on
rooftops! Programmes thus need to be more gender-sensitive and
child-responsive.

Children Displaced due to Sale and/or Trafficking:

The sale and/or trafficking of children for labour and other pur-
poses in Asia has grown exponentially in Asia in the past decades.
While the CRC clearly prohibits such practice, it is pervasive in the
region, and has grown partly as a result of commaercialization linked
with poverty, demand and supply factors and criminal elements reap-
ing their profits from children. Countries are often simultaneously source
countries, destination countries and transit countries.

As an example of the magnitude and variety of the problem,
a study from the International Labour Organisation (ILO) submitted
at the conference on children and displacement in Thailand referred
to above made this observation:

“Thailand is the main receiving country in the Greater Mekong
Sub-region. An estimated 194,180 foreign child labourers worked
in Thailand in 1996. Maost are from Myanmar, Laos and Cam-
bodia and they work in construction, small shops, factories,
agriculture, and domestic work. An estimated 16,423 foreign
commercial sex workers is active in Thailand, of whom 30 per-
cent is under 18 years of age. Cambodia and Yunnan province
in China are both at the sending and receiving end. At least
3,000 Vietnamese children and women have been trafficked
to Cambodia for sexual exploitation, and to China for domes-



Children and  Displacemant 133
The Interface between Child Rights and Asia :

tic work. The majority of the 7,000 unsolved trafficking cases
from Yunnan Province in China has been trafficked internally
and to Thailand, mainly for prostitution purposes. In Cambo-
dia trafficking for sexual exploitation occurs mostly within the
country itself: an approximate 20,000 children and young
women do work in the sex sector in Phnom Penh alone. The
average age of the girls has dropped to 15 years. Cambodian
children are trafficked to Thailand mainly for begging and
soliciting; about 500 Cambaodian children are known to work
for gangs in Thailand.”

Mationally, many countries already have general laws such as
the Penal Code which can counter such sale and trafficking. There
may also be more specific legislation on the issue, such as Thailand’s
1997 law against the trafficking in women and children. However, the
problem is how to implement such law effectively and to strategise
both nationally and transnationally against the criminal networks ex-
ploiting children.

The world is not short of international standards and treaties
on the issue. In the early 20" century there were various Conventions
against human trafficking. 1949 saw the passage of the Convention
for the Suppression of the Traffic in Persons and of the Exploitation
of the Prostitution of Others. However, there has been a paucity of
accessions to this Convention. NGOs have also criticised it for lack-
ing a monitoring mechanism, for not being gender-sensitive enough,
and for leaning towards reprimanding prostitution, even though it
criminalises those who exploit prostitutes.

More recently, as already mentioned, the CRC prohibits the
sale and trafficking in children. The ILO has propelled a host of Con-
ventions against forced labour which can also be used against traf-
ficking. In 1899, the ILO-backed Convention No.182 was adopted by
the international community. Entitled Convention concerning the Pro-
hibition and Immediate Action for the Elimination of the Worst Forms
of Child Labour, the Convention calls for laws and policies to crimina-
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lise those who traffic children. Article 3 classifies as “the worst forms
of child labour”, inter alia:

“a) all forms of slavery or practices similar to slavery, such as
the sale and trafficking of children, debt bondage and serfdom
and forced or compulsory labour, including forced or compul-
sory recruitment of children for use in armed conflict.”

Victims of trafficking may also be protected as migrant workers,
whether or not they are documented, by the 1990 International Con-
vention on the Protection of the Rights of All Migrant Workers and
Members of Their Families. However, there have been few accessions
to this treaty. In regard to sexual trafficking of children, global coun-
teraction was boosted by the 1996 Declaration and Agenda for Action
of the World Congress against Commercial Sexual Exploitation of
Children which highlighted the need for more preventive measures
such as through education, more protection measures such as through
law enforcement, more recovery and reintegration measures including
psychological care, more child participation against the phenomenon,
and more national and international cooperation. At the regional level,
Asia-Pacific countries convened in Bangkok in 1999 to adopt the Bang-
kok Declaration on Irregular Migration calling for criminalisation of
those involved in human trafficking, more exchange of information
between countries, more information programmes, and more capacity
building such as training of officials.

In terms of international standard-setting, there is being
drafted currently the United MNations Convention against Transnational
Organised Crime for which there will also be a Protocol to Prevent,
Suppress and Funish Trafficking in Persons, especially Women and
Children. Once finalised, this will call for closer cooperation between
law enforcement authorities against the criminal elements trafficking
in humans and to facilitale exchange of evidence and information for
prosecutions and investigations. Interestingly, there is as yet no settled
definition of the term "trafficking”. The current draft (1999) offers this
definition:
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*Trafficking in persons” means the recruitment, transportation,
transfer, harbouring or receipt of persons, either by the threat
or use of kidnapping, force, deception or coercion, or by the
giving or receiving of unlawful payments or benefits to achieve
the consent of a person having control over another person,
for the purpose of sexual exploitation or forced labour”

From the angle of child rights, it is submitted that the guestion
of consent is immaterial. The child must be protected absolutely
against trafficking, irrespective of the issue of his/fher consent.

In terms of programming, more United Mations and other agen-
cies are now involved in countering the phenomenon. In Asia these
include the United MNations Children's Fund (UNICEF), ILO, United
Mations Development Programme, the Economic and Social Commis-
sion for Asia and the Pacific (ESCAP), and the International Organisa-
tion for Migration {IOM). Their assistance ranges from financial and
technical support to localities to training, research, information and ser-
vice delivery to help the victims. A variety of NGOs and academic in-
stitutions are also active against the issue; these include the End
Child Prostitution, Pornography and Trafficking for Sexual Purposes
(ECPAT) organisation and the Mekong Law Centre supported by
Canadian and Japanese funding.

A key problem facing the trafficked child is that he/she may re-
grettably classified as an illegal immigrant under the national immigra-
tion law of the destination country andfor illegal emigrant under the
emigration law of the source country. It is thus essential to treat them
as victims in law and practice, and attenuate the strictures of migra-
tion laws. One example of a humane development on this front was
the 1999 Memorandum of understanding between government agen-
cies and NGOs in Thailand to treat the victims humanely. Cross bor-
der cases will no longer land up in immigration jail in Thailand for hav-
ing entered the country illegally. These children will be sent to welfare
homes pending return to their country of origin rather than to immi-
gration jail. Likewise, local victims will be treated humanely and will
be put in the care of welfare institutions rather than law enforcers.



136 Childresn and  Displacemsnt
- The Intedace between Chikd Rights ard Asia

The message from the above is that while the international
standards are ever-present to combat child trafficking, much more
needs to be done at the field level in terms of concrete programmes
to deal with the root causes of such trafficking, to end the criminal
elements exploiting children, and to help child victims recover safely
and return to their homesteads. A humane approach is essential to
treat the victims through welfare and community institutions and ser-
vices and not to penalise them through the criminal justice system.
Safe return to their homes and countries is also imperative.

Critical issues:

a) Physical Safety

The physical safety of the various groups of displaced children
is & major concern in Asia as elsewhere At one end, in tha initial phase
when the displacement is taking place, there is the guestion of access
to help and safety whether in the case of refugee children, internally
displaced children, children displaced due to environmental stress or
children displaced by sale and trafficking. Then, there is the question
of safe location of camps and accommaodation. This is particularly
difficult for refugee and internally displaced children who find them-
selves near conflict or combat areas. Subsequently, there is the issue
of safety of the displaced children in the search for long term solu-
tions. This may entail local settlement in the first country of refuge,
resettlement in third countries and voluntary repatriation in the case
of refugees, safe return home in the case of internally displaced chil-
dren and trafficked children, and substitutes for their former homes in
the case of children displaced by environmental stress.

The UNHCR's document entitled Refugee Children: Guide-
lines on Protection and Care illustrates the actions needed in the
case of refugee children:

w

Report incidents of abuse, assault, abduction, detention and
military recruitment of children to the national authorities and
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also to UNHCR Headquarters to enable intervention as ap-
propriate in support of relevant Field Office interventions.
Since corrective measures to protect refugee children from
such action are difficult to achieve and may call for public con-
demnation, Field Offices must provide detailed reports, sub-
stantiated with as much proof as possible.

Camp/settlement character. Maintain the civilian and humani-
tarian character of refugee camps or settlements. The pres-
ence of armed resistance fighters in or near refugee camps
or settlements increases security challenges and other prob-
lems,

Location. Locate camps or other accommodation at a safe
distance from the border of the country of origin or conflict
areas to minimize the danger of armed attacks, harassment
or military recruitment.

Safe living environment. Promote safe living arrangements for
refugee children and their families and communities the most
opportunities to protect children. Consider the needs for pri-
vacy, adequate space, spatial configuration of camps, lighting
at night and special security arrangements.._..

Special accommaodation. Where necessary, organise special
accommodation for individuals at particular risk, such as un-
accompanied young women, families headed by women, or
abused children. Creative solutions include protected hous-
ing, whistles, camp guards and crisis rooms.”

It is also important to impose an obligation on the various
actors who have impact on displaced children to ensure their safety.
For instance, in the Guiding Principles on Internal Displacement, this
position is stated as follows:

“Principle 10.

2. Aftacks or other acts of violence against internally displaced
persons who do not or no longer participate in hostilities are
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prohibited in all circumstances. Internally displaced persons
shall be protected, in particular, against:

a) Direct or indiscriminate attacks or other acts of violence,
including the creation of areas where attacks on civilian
are permitted;

b) Starvation as a method of combat;

c) Their use to shield military objectives from atiack or to
shield, favour or impede military operations;

d) Attacks against their camps or resettlements; and

e) The use of anti-personnel landmines.”

At stake are the following challenges for all types of displace-
ment:

e the need for effective access to help and areas of safety
when the child is being displaced;

e the need for safe location of camps and accommodation
once the child reaches the places and persons provid-
ing help;

e the need to ensure safe solutions for displaced children,
including safe and voluntary to the country or area of
origin.

b) Psychological Care

While the physical protection of displaced children is essen-
tial, there is the psychological side which should not be forgotten, es-
pecially as many children will be suffering from traumas related to
displacements. This will need family and community supports as well
as substitutes when the original family of the child is absent.

The linkage between physical and psychological care is evi-
dent in Article 39 of the CRC:

“States parties shall take all appropriate measures to promote
physical and psychological recovery and social reintegration
of a child victim of any form of neglect, exploitation, or abuse;
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torture or any other form of cruel, inhuman or degrading treat-
ment or punishment; or armed conflicts. Such recovery and
reintegration shall take place in an environment which fosters
the health, self-respect and dignity of the child.

A checklist for services related to psychological well-being is
provided by the UNHCR Guidelines on Protection and Care as follows:

a®

e Are education and other activities provided so that chil-
dren are able to participate in predictable and regular
development enhancing activities ?

e Do refugee adults and children have access to social
services and other specialized efforts to help address
difficulties ?

e Are systems in place to identify and assist children ex-
periencing psychosocial distress 7

e s training and support being provided to teachers, pri-
mary health care personnel and other service personnel
to help them better support children in distress 7

o Do specialised mental health services exist to which chil-
dren in severe distress might be referred ?°

These questions may also be pertinent to the other groups
of displaced children who are not refugees.

c) Access to Services

The need for effective access to services relates to all groups
of displaced children. In the Guiding Principles on Internal Displace-
ment, the following is advocated:

“Principle 18:

2. At the minimum, regardless of the circumstances, and with-
out discrimination, competent authorities shall provide in-
ternally displaced persons with and ensure safe access {o:

a) Essential food and potable water;
b} Basic shelter and housing;
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c) Appropriate clothing; and
d) Essential medical services and sanitation.

3. Special efforts should be made to ensure the full partici-
pation of women in the planning and distribution of these
basic supplies.”

Gender imbalances in such access should not be forgotten;
they should be countered by more proactive strategies to enable
women/girls to have equal access when compared with men/boys.

Regrettably in many situations, displaced children simply have
no access to basic services at all. This often happens when the vic-
tims of trafficking are locked up in hidden places, such as brothels and
sweatshops. Much, therefore, depends upon measures to render the
presence of the children more visible so that they would have genuine
access o services.

In regard to education, while countries generally agree to per-
mit children to elementary education whatever their status, the prac-
tice is deficient when the displaced child is a foreigner or stateless.
Even when they have access to school, they may be hampered by
the State policy not to grant certificates of performance/credits to
foreign andfor stateless displaced children.

Access to services thus depends very much upon genuine
realisation of the principles of non-discrimination, the best interests of
the child, the right to life, survival, development and protection, and
respect for the views of the child - the underlying axioms of the CRC.

d) Mationality and Statelessness

In many instances of displacement, the child is already state-
less or becomes stateless. In regard to the latter, he/she may be state-
less in practice, even though by law he/she has a nationality in prin-
ciple, especially where the exercise of the rights under such nationa-
lity is not possible.
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As indicated earlier, the CRC posits the right to be registered
upon birth and to acquire a nationality, but several States have en-
tered reservations to this right. This is partly due to their fear that the
right to acquire a nationality would mean automatic acquisition of the
nationality of the country where the child is born, i.e. ius soli. This
fear is misguided as the CRC does not limit itself to such position.
This is seen from the language of Article 7 of the CRC which does
not restrict itself to ius soli, but leaves the door open to a variety
of ways of acquiring nationality, including by blood ties, i.e. ius san-
guinis. It reads as follows:

“1. The child shall be registered immediately after birth and
shall have the right from hirth to a name, the right to acquire
a nationality and, as far as possible, the right to know and be
cared for by his or her parents.

2. States parties shall ensure the implementation of these
rights in accordance with their national law and their obliga-
tions under the relevant international instruments in this field,
in particular where the child would otherwise be stateless.”

What is to be done if the child is stateless 7 Article 7(2) of the
CRC provides a clue by referring to national law and international
instruments. The Refugee Convention does not compel the signatory
State to grant nationality 1o refugees. It merely advocates the possi-
bility of naturalisation by stating that : (Article 34)

“The Contracting States shall as far as possible facilitate the
assimilation and naturalization of refugees. They shall in par-
ticular make every effort to expedite naturalization proceed-
ings and to reduce as far as possible the charges and costs of
such proceedings.”

For more guidance, there are the 1961 Convention on the
Heduction of Statelessness and 1954 Convention relating to the
Status of Stateless Persons. Basically, under the first instrument,
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member States would be obliged to grant nationality to those born
on their territory where they would otherwise be stateless. This thus
veers towards the “ius soli” principle. These instruments are not yet
binding on Asia, as Asian countries have generally not signed these
treaties. However, the CRC Committee has recommended that coun-
tries should sign and abide by these treaties.

Even when a child is stateless, the CRC provides the frame-
work for a variety of civil, political, economic, social and cultural rights.
For instance, the right to education, including free and compulsory
primary education, pertains to all children, including those who are
stateless. This means that wherever they are, stateless children have
the right to such education which must be implemented. In practice,
as noted above, while many countries abide by this right, they fail to
give certificates of performance. Beyond primary education, there are
few guarantees of access to education.

On another front, displaced children are often in a difficulty
when faced with the need to prove their nationality, even though in
theory they may already have a nationality. This entails close coopera-
tion internally and externally to ascertain proof of the child’s identity
and nationality. In cases where the child needs to return to his/her
country or area of origin, where nationality cannot be proved, it should
suffice that there is proof of the child's former domicile and/or habitual
residence for the child to return there. Domicile and/or habitual resi-
dence are thus notions that complement nationality and help to fill
in the void where it is not possible to ascertain proot of the child's
nationality.

e) Protection and Assistance

The heading covers a variety of interventions some of which
overlap with the other sections already discussed such as access to
sarvices. A key component of protection and assistance is legal pro-
tection such as help to prove the child's status and recognition of
such status before the law, coupled with legal aid and representation.
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This is crucial, for example, in the case of a child claiming refugee
status. Unless he/she is able to prove such status, in national law he/
she might be classified as an illegal immigrant subject to deportation.
Under the Refugee Convention and its Protocol, a specific procedure
is necessary for the determination of refugee status. However, pre-
cisely because many Asian countries have not become parties to
this Convention, they lack such procedure and the status of those
seeking refuge remains vague.

Even where the status of a displaced child is vague, a humane
approach for treating the child is essential. For instance, if the child is
a victim of cross-border trafficking, he/she is likely to be classified as
an illegal immigrant by the immigration law of the destination country
to which hefshe is trafficked. By implication, he/she can be deported
under such law. However, this is clearly unjust, as he/she should be
classified as a victim rather than a wrongdoer tied to the rubric “illegal
immigrant”. Various instruments relating to child trafficking have thus
called for humane treatment of these children and guarantees to en-
sure safe return to the country of origin, as opposed to mere deporta-
tion under national immigration law which may have no real guaran-
tees of safety for the child.

For example, the 1996 Declaration and Agenda for Action of
the Stockholm World Congress against Commercial Sexual Exploita-
tion of Children advocates this action:

“g) in the case of trafficking of children, develop and imple-
ment national laws, policies and programmes to protect chil-
dren from being trafficked within and across borders and
penalize the traffickers; in cross border situations, treat these
children humanely under national immigration laws, and es-
tablish readmission agreements to ensure their safe return to
their countries of origin accompanied by supportive services;
and share relevant data’”
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In practical terms, this means that steps must be taken to en-
sure that the conditions are safe for the child to return to the country
of origin, coupled with monitoring and follow-up at all stages from the
destination country to the country of origin. The practice of pushing the
child casually to a frontier without monitoring and follow-up should be
shunned. There is also the reality that unless there are such safe-
guards, the child may regrettably be re-trafficked by criminal elements
to the destination country in due course,

Interestingly, in the draft Protocol to Prevent, Suppress and
Punish Trafficking in Persons, especially Women and Children, sup-
plementing the United Nations Convention against Transnational
Organised Crime, the possibility of allowing victims of cross-border
trafficking to stay in the destination country for a while, possibly with
a view to prosecuting the trafficker, and seizure of the assets of the
traffickers, possibly with a view to compensating the victims, are
voiced as follows:

“Article 5:
Status of the Victim in the Receiving State

1. In addition to measures provided pursuant to article 7 of
this Protocol, each State party shall consider enacting
immigration laws that permit victims of trafficking in per-
sons to remain in its territory, temporarily or permanently,
in appropriate cases.

2. Each State party shall give appropriate consideration to
humanitarian and compassionate factors in determining the
status of such a victim in its territory when it is the receiving
State party.

Article 5 bis
Seizure and Confiscation of Gains



Children and Displacement; : 145
The Interface between Child Rights and Asia -

States parties shall take all necessary and appro-
priate measures to allow the seizure and confiscation of gains
obtained by the criminal organisations from the offences de-
scribed in this Protocol. The proceeds from such seizure and
confiscation shall be used to defray the costs of providing due
assistance to the victim, where deemed appropriate by States
parties and as agreed by them, in conformity with individual
guarantees enshrined in their domestic legislation.”

With regard to the return process of victims of trafficking,
the draft Protocol puts forward this position:

“Article 6

Return of Victims of Trafficking in Persons

1. Each State party agrees to facilitate and accept, without
delay, the return of a victim of trafficking in persons who is
a national of that State party or who had the right of abode
in the territory of that State party at the time of entry into
the receiving State.

2. At the request of a State party that is the receiving State,
each State party shall, without undue or unreasonable de-
lay, verify whether a person who is a victim of such traffick-
ing is a national of the requested Stale.

3. In order to facilitate the return of victims of such trafficking
who are without proper documentation, the State party of
which such a victim is a national or in which he or she had
the right of abode al the time of entry into the receiving
State shall agree to issue, at the request of the receiving
State, such travel documents or other authorization as may
be necessary to enable the person to re-enter its territory.”

f) Coordination/Cooperation
Granted that in many situations of displacement, political con-
ditions surrounding the displaced child are highly volatile, coordina-
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tion/cooperation to help the child is not always easy. In refugee situa-
tions, voluntary repatriation of the refugee is often difficult, precisely
because in many caseas, there are conflicts between or a political dis-
tance between the country of origin and the country of refuge. In inter-
nal displacements involving armed conflicts between government and
dissident armed groups, access to displaced children is at times in-
tractable precisely because these civilians might be pawns in a poli-
tical game.

Yet, there is no escaping the fact that the safety of displaced
children and long term-solutions for their plight depends upon more
coordination and cooperation between those actors which have im-
pact on their welfare. In the refugee case, this depends much upon a
level of negotiations between countries of origin, countries of first re-
fuge and resettlement countries. Internally, line ministries would also
need to cooperate closely with UNHCR, NGOs and other relevant
agencies to ensure the protection and assistance of refugees. In the
case of internally displaced persons, where there are armed conflicts,
some compromises are needed between the various combatant
groups to treat children as “zones of peace” protected from harm and
manipulation. In the case of those displaced by environmental pres-
sure, ling ministries, NGOs, communities, families and the children
themselves are all catalysts which need to be involved in the plann-
ing and implementation of programmes. Likewise, in the case of child
trafficking, internal and cross-border cooperation is essential to coun-
ter the criminal elements exploiting children.

Some constructive examples can be cited as evidence of such
coordination and cooperation. Fore instance, due to close cooperation
between South-east Asian countries, the UNHCR and countries out-
side the region, the problem of Indochinese refugees has now been
solved, with the last groups of Lao non-refugees returning to their
country in 1999-2000. In regard to those displaced internally by armed
conflicts, several flashpoints in Asia have witnessed the return of
some displaced children, as in the case of Sri Lanka and East Timor,
although a large number of both refugees and internally displaced
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are also still awaiting solutions. In the case of those displaced by en-
vironmental stress, cooperation between civil society has prevented
displacements in some settings, as is the case of India. In regard to
child trafficking, there have been some instances of safe return of the
victims from destination countries such as Thailand to countries of
origin such as China, Cambodia, Vietnam and Myanmar.

The cooperation needed is ,in fact, multi-leveled:

e to tackle the root causes of displacement before it takes
place;

e to help the displaced when the displacement is actually
taking place;

e {0 assist the displaced once they have found sanctuary
or refuge somewhere;

» {0 support long term solutions for them and in appropriate
cases, safe and voluntary return to their country or area
of origin.

Orientations:

In retrospect, the issue of displacement and children, espe-
cially the interface between child rights and Asia, is critical with the
advent of the new millennium. Many young lives are being lost or
harmed where the interventions to help the child are too little, too late.

There is thus a degree of urgency for more comprehensive
interventions based upon these lenets:

1. Prevention. There is a need to promote more actively the
respect of child rights in the region and the world. In this
perspective, the CRC provides the linchpin for the assis-
tance and protection of displaced children, complemented
by an array of international standards which should be im-
plemented more effectively at the national level. There is a
key linkage between human rights, democracy, sustainable
development, peace and environmental protection which
should be fostered as part of a programme to prevent the
displacement of children and their families.
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Among the concrete actions recommended are:

the need to adopt stronger laws, policies, programmes,
mechanisms and resources to implement the CRC at
the national level;

the need to withdraw reservations to the CRC;

the need to accede to other key human rights treaties,
such as human rights Covenants, CEDAW, the Refugee
Convention and its Protocol, and the Conventions con-
cerning Statelessness, and to implement them well.

the need to act humanely in keeping with international
trends, such as the Guiding Principles on Internal Dis-
placement.

2. Mitigation. This implies the need for actions to reduce the
impact of displacement. It calls for greater preparedness
and improved management of situations of displacement.
This can be complemented by early warning syslems and
data which can help to mobilise programming and access
to help.

3. Protection. This entails more effective implementation of
the various international instruments and standards to pro-
tect the displaced. It can be enhanced by more accessible
services and mechanisms to offer protection, including:

the need for sustainable international and national me-
chanisms to monitor the issue of displacement ;

the need for effective national laws and policies to reflect
international standards and to reform or avoid those na-
tional laws and policies which discriminate against and/
or harm the displaced,

the need for quality law enforcers trained to adopt a
humane approach towards displaced children;

the need for gender-sensitive and child-responsive per-
sonnel and legal systems;
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e the need to ensure the safety of children at all stages of
displacement and the search for long-term solutions;

e the need to address the issue of statelessness and grant
nationality to stateless children, while guaranteeing child
rights even for those without nationality.

. Remediation. This calls for the responsibility of those who
violate child rights. It implies the need to overcome impunity
and to render judicial and other remedies accessible o the
child victims. It should be enhanced by:

e« improved national legal systems accessible and sensi-
tive to child rights,

e improved international legal system, coupled with sup-
port for the establishment of an International Criminal
Court to put on trial those who commit serious crimes;

e improved access to the CRC Committee by adopting a
Protocol to the CRC to allow individual complaints to be
lodged with the CRC Committee;

e improved recovery and reintegration facilities, including
socio-psychological help for the displaced child.

. Participation. This entails more avenues for community and
child participation in assisting and protecting displaced
children. It calls for:

e recognition of the role of civil sociely, including NGOs,
in representing the displaced child and in advocating/
rendering assistance and protection,

e promotion of child-to-child/youth associations and move-
ments for child protection;

e establishment ol national and international Children's
Parliaments as a voice for children and to provide advice
to policy makers, local, national and international;

& involvement of the private sector, in addition to communi-
ties, families and children, in helping to prevent the root
causes of displacement and addressing the consequen-
CEs,;
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e commitment by not only government but also dissident
groups, including non-government armed groups, to pro-
tect children and enable them to access help;

e maximisation of education and awareness raising with
the help of the media to protect child rights.

6. Cooperation. This implies both internal and external coop-
eration, within countries and across borders. Various orien-
tations are pertinent:

« more cooperation nationally, transnationally and interna-
tionally to tackle the root causes of displacement and
render assistance to the displaced child,;

e closer liaison between key actors to protect children, in-
cluding the formation of national and regional networks
on children and displacement;

s greater promotion of bilateral and regional agreements to
solve the plight of displaced children;

e more promotion of good practices to assist and protect
the displaced child, while countering negative practices,

e more cohesive and sustainable systems to collect data,
adopt indicators of progress and monitor developments
in terms of child rights’ implementation;

e more child impact assessment of all programmes and
activities affecting children to prevent, reduce and/or eli-
minate negative impact,

e more integration of the agenda of children and displace-
mant into national and international planning and related
responses.

This was prepared as a background paper for the Regional Consultation
on Children and Displacement, organised by Thailand's National Youlh Bureau,
Bangkok, 26-8 January 2000.
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From the First World Congress
against Commercial Sexual
Exploitation of Children (Stockholm
[&bapter VIl | 1996) to the Second worid Congress
(Yokohama 2001): A Track Record for
the East Asia and Pacific Region ?

Introduction:

Everyone of us probably has a story to tell about what we have
read, heard or witnessed concerning the commercial sexual exploita-
tion of children. | have two particularly vivid memories. One memory
of two little girls who had been sold by their sister-in-law into prostitu-
tion in a neighbouring country. The authorities nearby suggested that
I should interview them, but | could not bring myself to do so. The girls
had been crying, and had | interviewed them, | felt that | would have
been re-traumatising them. Another memory of my sitting down and
consulting the police in one country concerning child pornography
on the Internet. They showed me on the computer a picture of a qirl
handcuffed, blindfolded, bare legs forced wide apart in a very tortured
sexual pose. Images of child sexual abuse and exploitation mixed with
sadism and torture.

The phenomenon has become increasingly globalized and
commercialised.’

The commercial sexual exploitation of children (CSEC) is re-
grettably very much today's phenomenon, although also rooted in the
past. It entails three situations: child prostitution, child pornography
and child trafficking for sexual purposes. It should be seen as a uni-
versal crime. Yet, it is rampant, pernicious and ubiquitous.

At the outset, there are some basic truths about child sexual
exploitation which should be borne in mind:

1. It is a challenge for both developing and developing
countries. The CSEC in its various manifestations relates
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to both developing and developed countries. While the
masses of estimated victims are often sean as situated in
developing countries, developed countries are not immune
to this phenomenon. For instance, Central and Eastern
Europe has emerged as a key area of concern in recent
years. Many developed countries are also the emission
and reception points for the piles of child pornography cir-
culated around the globa.

2. It is both traditional and modern-technological. Several
instances of child sexual exploitation date back to the past.
This is exemplified by various negative traditional practices
which push children into prostitution. For example, although
countries have outlawed the transfer of children to temples
to become supposed deities who them subsequently fall
into the trap of prostitution, these malpractices persist.
Some families and communities also readily sell their chil-
dren into the sex trade. These range from the settings where
poor families hand over their daughters to pimps and pro-
curers to those settings where parents videotape their chil-
dren for sexual purposes and exchange them in circles of
friends. A modernistic angle is the commercialization of
child sexual exploitation embodied in the growth of sex tour-
ism worldwide which wreaks havoc on child victims in many
parts of the globe. On the technological side, while techno-
logy has its positive side in terms of human development,
there is the negative side where the Internet and compu-
ters enable images of child sexual exploitation o be pro-
duced and sent instantaneously and exponentially around
the globe.

3. It is both invisible and intractable. Child sexual exploi-
tation is often invisible. This is witnessed by the many chil-
dren locked up in brothels or hellholes around the globe.
Even where the victims are eventually found, the exploiters
are often intractable, as we are faced with both personal
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instances of abuse and organised crimes that operate
their networks clandestinely locally and around the globe.
There may also be links with drug trafficking. On another
front, proving the identity of the victims is not always easy,
especially when there is cross-border trafficking of the chil-
dren. The difficulties are compounded by the rampancy of
corruption and poor law enforcement in many settings.

4. It is both a national problem and a transnational prob-
lem. Child sexual exploitation has emerged not only as an
internal problem facing many countries but also as a
transborder - indeed transcontinental - problem . This is high-
lighted regrettably the negative side of globalization where-
by the flow of people across the globe has become interwo-
ven with cross-border trafficking of children for sexual and
other purposes. On another front, while the Internet brings
with it great potential for information and education in an
increasingly technologized global village, it is also a window
where abusers exploit children at times using them as ob-
jects of child sexual exploitation and at times as contact
points for exploitation. The implication for international
cooperation is clear: no country is an island in terms of the
needed actions.

5. It is both an issue of poverty and an escalation of cri-
minality. The environment of poverty often lends itself to
the growth of exploitation, as the lack of choices for families
pushes their children into the exploitative market. However,
this should be balanced with the fact that there are also
many poor communities where child sexual exploitation is
not rampant due lo the inner strengths of such communities
and social safety nets available. By contrast, there are many
rich communities where child sexual exploitation is ram-
pant. This is exemplified by the instances of child prostitu-
tion which pervade many developed communities and the
spread of child pornography among those who are finan-
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cially relatively well-endowed. It is thus important to under-
stand that the environment which breeds child sexual ex-
ploitation is extending beyond poverty. While poverty may
explain the supply factor pushing children into the trade, it
does not adequately explain the demand factor personified
by the pimps, procurers, brothel owners, clients, manipula-
tors and the industry in their various manifestations. These
constitute the criminal elements which are a key dimension
behind child sexual exploitation. Thus there is an issue of
criminality - and its escalation - which has to be countered
effectively.

€. It inflicts both physical damage and psychological
scars. The physical damage to children inflicted by sexual
exploitation is evident in the multiple forms of violence used
against children. These vary from threats to abductions,
physical abuse, rape, torture and other forms of coercion to
press the victims into sexual submission. Itis a testimony
to a contemporary form of slavery rife with multiple abuses
of power. There is another face to the physical damage -
indeed often irreparable damage - in the form of the spread
of sexually transmitted diseases, especially HIV/AIDS
among adolescents. It is further distorted by the warped
belief that by having sex with the young, one can prevent
oneself from being infected with HIV/AIDS. Taken further,
there is the anomalous chauvinistic belief that by having
sex with the young, one can rejuvenate oneself. The situa-
tion is compounded by those systems that fail lo educate
children about reproductive health and the threats of sexual
exploitation and that suffer from a denial syndrome through
their deceptive claims that HIV/AIDS is not problem. In ad-
dition, the victims of such exploitation often sufier mental
and psychological traumas, such as multiple fears, anxiety
and stress, needing sustained help. Yet, in many settings,
even where the victims are rescued physically, the services
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to help them mentally in the long term, such as through
counseling and social support, are still unavailable or inad-
equate.

From the Convention on the Rights of the Child (CRC)
1989 to Stockholm 1996:

The above basic truths impel us to fortify our actions against
the CSEC. At the international level, one entry point has been to
develop an international framework embodying basic minimum stand-
ards for all countries in countering such exploitation. While the seeds
for such framework were sown even prior to the Second World War,
the advent of the CRC as part of the United Mations(UMN) human
rights framework in 1989 and as the key international treaty/agree-
ment on child development and protection provided the global com-
munity with a structure for more child-responsive actions.? Under
this treaty, the child is basically defined as a person under 18 years
of age. There are several provisions calling for prevention of abuses
and exploitation as well as recovery and reintegration of the child
victims. Most directly on the issue of sexual exploitation, Article 34 of
the Convention calls for inter-disciplinary measures with the following
stipulation:

“States Parties undertake to protect the child from all forms
of sexual exploitation and sexual abuse. For these purposes,
States Parties shall, in particular, take all appropriate national,
bilateral and multilateral measures to prevent:

a) The inducement or coercion of a child to engage in un-
lawful sexual activity;

b) The exploitative use of children in prostitution or other
unlawful sexual practices;

c) The exploitative use of children in pornographic perfor-
mances and materials.”

Another provision deals with the trafficking issue as
follows: Article 35:
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“States Parties shall take all appropriate national, bilateral
and multilateral measures to prevent the abduction of, the
sale of or traffic in children for any purpose or in any form.”

The implementation of the CRC is monitored by a ten-mem-
ber Committee on the Rights of the Child. States Parties are sup-
posed to send in periodically their reports to this Committee on how
they are implementing the CRC at the national level. The CRC Com-
mittee will then dialogue with these States and then issue various
recommendations to suggest improvements on the part of the latter,
known as Concluding Observations. In effect, implementation de-
pends upon a variety of measures referred to by the CRC Committee
in its deliberations. They interrelate with an approach based upon the
human rights of children, including laws, policies, programmes/prac-
tices, mechanisms, resources, and information/education, and coope-
ration/coordination. To these may be added the need for an open pro-
cess and mindset involving not only the government sector but also
civil society, including non-governmental organisations (NGOs) and
young people.

As the most widely ratified human rights treaty, with only two
countries failing to ratify it, the CRC has been pivotal in raising the
priorities on behalf children worldwide. It has had significant impact
on the need for effective implementation of child rights and correlative
reforms at the national and local levels in the areas mentioned above
such as law and policy reform and review of programmes and prac-
tices. It is complemented by another UN organ which helps to monitor
the issue of child exploitation by preparing annually independent re-
ports which are submitted to the UN for discussion and follow-up, i.e.
the UM Special Rapporteur on the Sale of Children, Child Prostitution
and Child Pornography.

Yet, while the CRC provides the general framework for child
protection, it is not specific enough on the types of measures to be
targeted against child sexual exploitation, as seen in the "generality”
of stipulations in Article 34 above. The need for more specific commit-
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ments and a checklist of needed measures - based upon the call for
more “specificity” of actions - was responded to by the convening of
the First World Congress against Commercial Sexual Exploitation of
Children in Stockholm in 1996,

While this was a global Congress , it was not a UN Congress;
this allowed it to be more flexible in format. At the Congress itself,
there was participation from the government representatives of over
120 countries, a host of NGOs, many intergovernmental organisa-
tions (1GOs) including the United Nations Children's Fund (UNICEF)
and the international police organisation (INTERPOL), and represen-
tatives of young people. The Congress adopted the Declaration and
Agenda for Action of the First World Congress against Commercial
Sexual Exploitation of Children (“The Stockholm Declaration and
Agenda for Action”) responding to the quest for “specificity” of actions
against CSEC.

Interestingly, that Declaration and Agenda for Action were
drafted long before the Stockholm Congress, and negotiations for an
improved text took place through a variety of bilateral and regional
consultations with governments and other groups on the basis that
at the Stockholm Congress itsell, the final text would not have to be
re-negotiated but would be adopted on the first day rather than the
last day of the Congress. This process went smoothly and the Con-
gress proceeded to adopt the “The Stockholm Declaration and
Agenda for Action” on the first day as planned. The subsequent days
were thus for participants to network and exchange experiences on
how best to undertake concrele action against the CSEC.

The Stockholm Declaration and Agenda for Action comple-
ments the CRC while helping 1o enrich it. It provides more details
to guide governments and other stakeholders in regard to needed
actions. The thrust of the Stockholm document is as follows: the
Declaration itself underlines key principles and commitments, calling
upon States in cooperation with national and international organisa-
tions and civil society to™



+ From the: First World Congress against Commercial Sexual Explotaton of Children
158 : (Stockholm 1996} 1o the Second Workd Congress (Yokohama 2001);
: A Track Record for the East Asia and Pacific Begion 7

accord higher priority to action against CSEC, with ad-
equate resources;

promote stronger cooperation between States and all
sectors of society and strengthen families against CSEC;
criminalise CSEC, punish the offenders and ensure that
the child victims are not penalised;

review and revise, where appropriate, laws, policies,
programmes and practices to eliminate CSEC;

enforce laws, policies and programmes against CSEC
and strengthen communication and cooperation between
law enforcement authorities;

promote adoption, implementation and dissemination of
laws, policies and programmes against CSEC, in add-
tion to relevant mechanisms;

develop and implement comprehensive gender-sensi-
tive plans and programmes to prevent CSEC and help
the victims recover and reintegrate into society;

create a climate through education, social mobilisation
and development activities to help families to protect
their children from CSEC;

mobilise political and other partners to assist countries
against CSEC;

enhance popular participation, including that of children,
against CSEC.

The Siamese twin of the Stockholm Declaration is its Agenda
for Action which provides a list of needed measures in a comprehen-
sive and inter-disciplinary setting, including the following™:

1. Coordination/Cooperation:

Mational/local levels:

e adopt national agendas for action and indicators of
progress by the year 2000;

e identify/establish focal point(s) at the national/local
levels, with data bases on CSEC, by the year 2000:

e promote close cooperation between stakeholders.
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ii. Regional/international levels:

e promote better cooperation between countries, inter-
national organisations and other catalysts, including
the Committee on the Rights of the Child and the
other main UN monitor on the subject, i.e. the UN
Special Rapporteur on the Sale of Children, Child
Prostitution and Child Pornography;

e advocate and mobilise support for child rights against
CSEC;

e press for full implementation of the CRC.

2. Prevention:

e provide children with access to education;

e improve access to health and other services for children
and families vulnerable to CSEC;

s maximise education on child rights;

e promote child rights in family education and family as-
sistance;

e set up peer education programmes and monitaring net-
works against CSEC;

e implement gender-sensitive national social and econo-
mic policies and programmes lo assist children, families
and communities against CSEC;

e develop/implement and publicise laws, policies and
programmes against CSEC, and review them where
needed;

e mobilise the business sector against CSEC;

e target those involved in CSEC to promote behavioural
changes.

3. Protection:
e develop/implement laws, policies and programmes
against CSEC;
e develop/implement national laws to establish the cri-
minal responsibility of services providers, customers and
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intermediaries of CSEC, including in regard to posses-
sion of child pornography;

develop/implement laws that protect children from be-
ing penalised as criminals in CSEC and provide child-
friendly support services;

in the case of sex tourism, develop/implement extra-ter-
ritorial criminal laws, promote extradition and strengthen
laws/enforcement, including confiscation of assets and
profits of those committing CSEC;

in the case of child trafficking, develop/implement laws,
policies and programmes against trafficking and pena-
lise the offenders, and in cross border cases, treat the
children humanely under national immigration laws and
establish readmission agreements to ensure safety of
return of the victims;

strengthen networks between laws enforcers and with
civil society, set up special law enforcement units, es-
tablish police liaison officers, and train law enforcers on
child rights;

encourage civil society networks, and interaction among
communities, families, NGOs, the business sector, includ-
ing tourist agencies, employers, trade unions, computer
and technology industry, the mass media, professional
associations, and service providers to monitor and report
cases to the authorities, and adopt voluntary ethical
codes of conduct;

create safe havens for child victims.

4. Recovery and Reintegration:

adopt a non-punitive approach to child victims of CSEC,
including legal aid and judicial remedies;

provide social, medical, psychological counseling and
other support to child victims and their families;
undertake gender-sensitive training of medical and other
personnel to help child victims;
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e prevent and remove social stigmatization of the child
victims, facilitate their recovery and reintegration, and
minimise their being placed in institutions;

e promote alternative means of livelihood for child victims
and their families;

e adopt not only legal sanctions against the perpetrators
but also socio-medical and psychological measures.-

5. Child Participation:
e promote the participation of children and young people
to express their views and act against CSEC;
& support networks of children and young people as child
rights' advocates.

Since the Stockholm Congress, what has been the track
record of the world, and more particularly that of East Asia and the
Pacific region, in responding to that Declaration and Agenda for Action?

From the Stockholm Congress 1996 to the Yokohama
Congress 2001:

The Second World Congress against Commercial Sexual
Exploitation of Children will be held in Yokohama in December 2001.
It provides a timely occasion to take stock of developments since the
First World Congress, in particular from the angle of how the First
Congress has influenced measures in favour of child protection against
CSEC worldwide.® This may be lested from the angle of an approach
based on the human rights of children structured as follows: process/
mindset, laws/enforcement, policies/implementation, programmes/
practices, mechanisms/personnel, resources{material/non-material),
information/education, and cooperation/coordination.

a) Process/Mindset

Have the process and mindset in favour of child protection
against CSEC become more open, participatory and contributive 7
The answer is Yes, while there is, of course, room for improvement.
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Partly because of the Stockholm Congress and its Declaration and
Agenda for Action, the issue of CSEC has been gaining a much
higher profile and legitimacy nationally and internationally. The Decla-
ration and Agenda for Action have been referred to many times
nationally, regionally and globally as an inspiration for action to help
children, such as in relation to the preparation of national measures
against CSEC, in the work of the CRC Committee and in programm-
ing in all parts of the world against CSEC. At least in principle,
governments, NGOs and IGOs have found it easier to integrate the
issue of child sexual exploitation into their work and to partnership-
build against CSEC. Some countries which were not represented in
Stockholm, e.g. Costa Rica, have been influenced into taking more
concrete measures against CSEC, e.g. by the adoption of a national
plan on the subject.

Law enforcers have found it easier to come together to address
the problem of CSEC more openly. This is exemplified by the work of
INTERPOL which now has a committee to tackle this issue. It has
also interlinked with NGOs and has broadened its work to organise
international seminars with a variety of actors, including NGOs, the
private sector and academics in the fight against CSEC. This paral-
lels the broadening of the mindset and activities of 1GOs including
UNICEF, the International Labour Organisation (ILO), United MNations
Development Programme(UNDP), International Organisation for Migra-
tion {IOM) and other key agencies in propelling more aclivities and
related funding against CSEC.

On the civil society front, there is stronger networking among
and between NGOs and other civil society actors on the issue. Much
of the monitoring of the implementation of the CRC and Stockholm
Declaration and Agenda for Action is done by this sector. This is
exemplified by the End Child Prostitution, Child Pornography and
Child Trafficking for Sexual Purposes (ECPAT) organization which pro-
duces an annual report tracing and tracking the implementation of
the Stockholm Declaration and Agenda for Action globally. " Another
civil society group - the NGO Group for the CRC: Focal Point on
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Sexual Exploitation of Children - is a network which has close contact
with the CRC Committee and the UN Special Rapporteur on the Sale
of Children.

Various stakeholders which were not previously so involved in
action against CSEC are now more involved, e.g. the computer in-
dustry, Internet service providers and the travel and tourism industry.
This is represented by a variety of actions on the part of the private
sector, such as the adoption of Codes of Conduct and the growth of
networks against CSEC, coupled with hotlines to take complaints and
measures to promote cooperation with law enforcers. However, it should
be noted that at the Stockholm Congress itself, the representation of
the private sector, especially the computer industry, was minimal, and
this needs to be improved in future.

In regard to the integration of young people into activities
against CSEC, this has become more accepted, at least verbally. A
test case was the Stockholm Congress itself where some authorities
were reticent to have child participation at the Congress. In fact, it
was the NGOs which pushed hard for such participation. As it turned
out, the child participation element at Stockholm was the most invi-
gorating part of the Congress. Subsequent progress has been exem-
plified by various international fora where young people have come
together to network and coalesce against CSEC. These include the
Out of the Shadows conference held in Vancouver in 1998 and Inter-
national Conference of Young People's Participation Project against
CSEC held in Manila in 2000. Yet, it should be admitted that child/
youth participation against C5EC, in practice, still has to cover much
mileage when faced with undemocratic settings and mindsets which
subordinate young people to the “children should be seen and not
heard” syndrome.

b) Laws/Enforcement

Since the Stockholm Congress, there have been a number of
important legislative changes globally as well as key instances of law
enforcement against the perpetrators of CSEC, A number of new
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treaties have arisen to complement the CRC, including the Optional
Protocol to the CRC on the Sale of Children, Child Prostitution and
Child Pornography 2000, and these are dealt with later below in detail.
Many countries have adopted new criminal laws against CSEC and
have raised the age for protecting children from this phenomenon to
the international standard of absolute protection for those under 18
years of age, irrespective of the child's consent (i.e. the issue of con-
sent is immaterial, since there can be no consent to a detrimental
act). These are exemplified by new laws in Thailand, Italy, Japan and
the United States. The United Kingdom is now preparing to follow suit.

Many countries have adopted new legislation on child prosti-
tution, child pornography and child trafficking, and these are listed
annually in ECPAT's annual review of the implementation of the
Stockholm Declaration and Agenda for Action.

The new laws vary from reforms of old laws of a general nature,
such as the Criminal Code or Criminal Law Statute of some kind, to
the introduction of more specific laws against child prostitution, child
pornoegraphy and child trafficking. An example of latter approach is
Ireland's 1998 Child Traffficking and Pornography Act. One of the
most recent additions to the laws against child pornography is
Japan's new criminal law (2000) which now punishes the exploiters of
children in such situation; it covers not only production and distribu-
tion but also possession of child pornography for public use.

A recent national law on the trafficking issue, although not
specifically limited to children in regard to sexual exploitation, is the
United States law titled the "Trafficking Victims Protection Act 2000,
It incriminates human trafficking, advocates victim-friendly procedures,
confiscation of the proceeds of crime, provision of temporary visas
(“T" visas) for the victims to help prosecute the traffickers, humanita-
rian aid for countries to counter the trafficking, psychological rehabi-
litation, mandatory restitution paying the victims full amount of their
losses, and the establishment of an interagency task force to monitor
and combat trafficking. The first global report assessing other coun-



Fram the First World Congress agamst Commercial Sexual Exphoitation of Children
(Stockholm 1596) 10 the Second World Congress (Yokohama 2001): | 1685
A Track Record for the East Asia and Pacific Region ? 2

tries’ actions against human trafficking was issued by the United
States authorities in 2001, classifying countries into those which re-
spond to that law's concerns, those which are borderline, and those
which fail to do so. Ultimately, this may lead to various incentives and
disincentives applied by the United States in relation to the countries
concerned.

A variety of countries have adopted or reformed their extrater-
ritorial criminal laws to cover the misdeeds of their nationals or resi-
dents when committed against children abroad. These laws enable the
countries of origin of the perpetrators to prosecute them for crimes
committed against children, including sexual exploitation, in destina-
tion countries, especially when the perpetrators escape back from the
latter. A number of successful prosecutions are evident in a range
of countries, including Germany, France, Netherlands, Sweden, and
Switzerland.

This leads appropriately to the issue of law enforcement. How
effective is it ? There have been key instances of law enforcement in
many countries in the past few years, at times linked to the impetus
provided by the Stockholm process and based upon the partnership-
building from the First World Congress and its Declaration and Agenda
for Action. A recent study by Human Hights Internet notes prosecu-
tions against child sexual abuse and exploitation in the following coun-
tries in recent years’: Ghana, Kenya, South Africa, Uganda, Bang-
ladesh, Cambodia, China, India, Israel, Japan, the Philippines,
Taiwan(Province of China), Thailand, Antigua and Barbuda, Costa
Rica, Honduras, Peru, Uruguay., Czech Hepublic, Australia, Belgium,
Canada, France, Germany, Netherlands, Sweden, Switzerland, United
Kingdom and United States. Many were successful prosecutions
against the adult exploiters.

The cases in the countries above exemplify improved law
enforcement, e.g. stronger action by the police nationally and cross-
border cooperation in transnational cases. However, they also provide
insights for needed improvements. Hegrettably, not all the prosecu-
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tions in these countries were responsive to child rights, and some were
even in breach of child rights. In one case, the child victim was incrimi-
nated by the national Penal Code for being in a situation of prostitu-
tion. In another case, possession of child pornography produced by
the alleged wrongdoer for personal use was not considered to be
ilegal. A law illegalising it was considered by the Supreme Court to
be unconstitutional, but this Supreme Court decision goes against
the international trend of making possession of child pornography
llegal. In another case, the penalties imposed on the adult exploiter
were reduced, since the child was seen as a contributory partner by
being a prostitute. This court judgement fell into the trap of stigmatiz-
ing the child victim.

¢) Policies/implementation

A key entry point for child protection is to have national poli-
cies/plans/agendas against CSEC. These plans are particularly useful
to direct government entities to take action and cooperate with other
partners. These policies are not “hard law” as such, but in fact, repre-
sent a “soft law” approach. This was advocated by the Stockholm
Declaration and Agenda for Action with a time frame of the year 2000
by which, it was hoped, that all countries would have such national
agendas or plans and related indicators of progress.

According to maonitoring by ECPAT, some 50 countries now
have or are in the process of preparing/ adopting such policies/plans.®
This is welcome. Yet, that number is disappointing since it is hardly
universal. Where they exist, the policies/plans vary from general poli-
cies on development and or youth development to more specific poli-
cies against child abuse and exploitation or against CSEC. For ex-
ample, France's policy is specifically against child abuse and exploi-
tation in the setting of violence. The United Kingdom recently finalised
its national plan against CSEC. Many developing countries in Asia and
elsewhere have national economic and social development plans of
a general nature. Some have specific youth development plans. Some
have such plans together with other plans against CSEC, while others
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have only specific plans against CSEC. Elements of action against
CSEC may also be integrated into other national plans such as those
against HIV/AIDS.

An example of a plan resulting directly from the Stockholm
Congress is Mexico's National Action Plan to Prevent, Attend to and
Eradicate the Commercial Sexual Exploitation of Children 1998. It fol-
lows, to a large extent, the format of the Stockholm Agenda for Action
with the following structure: problem identification in Mexico, protec-
tion of the child; recuperation and reintegration, awareness raising;
training and capacity building; prevention of CSEC,; and child and
youth participation. The Plan was evolved with the help of civil society
and a national seminar was held before the Plan was adopted.

The crunch is not only the plans themselves but the open and
participatory process of building such plans with key partners and the
effective implementation of these plans in terms of reforms and other
needed actions. The track record on this front is good on some fronts,
but ambivalent on other fronts. Currently, the monitoring on this issue
is incomplete, since it tends to cover the guestion " does this country
have a national plan ?". In future, it needs to address more strongly the
guestion * how effectively is the plan implemented 7"

d) Programmes/Practices

Several programmes against CSEC pre-existed the Stockholm
Congress while others have come into being since then. They encom-
pass programmes and relaled praclices in the field of prevention, e.g.
awareness-raising and education for children, and income generation
and micro-credit for families. Others relate to protection, e.g. law/policy
reform and enforcement as seen in many of the cases on law enforce-
ment cited above from all over the world; recovery and reintegration,
e.g. counseling programmes and safe return home for trafficked wvic-
tims; child participation, e.g. promotion of child-to-child networks; and
cooperative activities, e.q. inter-agency cooperation between UN
organisations, and with and between governments and civil society. A
recent publication examining some of these programmes in the Asia-
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Pacific region was completed with the help of NGOs, governments and
UN agencies, and some of the examples from this study are cited be-
low in regard to the track record of the Asia and Pacific region.”

Globally, it may be noted that there are many good intentions
for programming and these go hand in hand with the need for good
practices and effective application of laws, policies and programmes.
An analysis of implementation practices in various parts of the world
is given by ECPAT's 2000 Report and provides a comparative bird’s
eye view, with a sampling of regional variations, as follows :

On West Africa: “The greatest success in West Africa has been
the development of a national plan of action in Togo. There has
also been an increased awareness in children’s rights in gen-
eral and CSEC in the region. This success is attributed to the
very active NGOs in West Africa... The difficulties encountered
in the region are the acute poverty resulting in the lack of
facilities and services for victims of CGSEC. The lack of human
and financial resources coupled with inadequate |laws, lack
of law enforcement and frained personnel compound the diffi-
culties in tackling CSEC as a serious regional problem, War
and strife in some of the countries have exacerbated CSEC in
those countries"?

On Morth and Central America: “The greatest success in the
Morth and Central America region have been the efforts de-
voted to the development of National Plans of Action against
the CSEC. Half of the countries in the region have taken steps
to develop national plans. Furthermors, it is impressive to note
that although Costa Rica and El| Salvador did not adopt the
Stockholm Declaration and Agenda for Action, both countries
have taken steps to implement it. Although the implementation
of the Costa Rican national Plan has been disappointing,
progress has been achieved in both Costa Rica and Mexico,
These countries stand out because the framework of a national
plan of action has ensured that actions have been planned or
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undertaken in all the three main policy areas, namely protec-
tion, prevention and recovery, rehabilitation and reintegration.
However, the activities and measures taken in these coun-
tries need to be reinforced, so that measures are carried out
systematically and so that political will, infrastructure and ra-
sources are provided for adequate implementation of the
plans. ... Four issues should be prioritised. Firstly, Canada,
Honduras, Panama and the United States should take con-
certed steps to develop national plans of action and thus
meet their obligations under the Stockholm Agenda for Action.
Secondly, efforts should be made to drastically improve law
enforcement and awareness in the region. ... Thirdly, taking
into consideration the growing problem of child sex tourism
in the region, there is a need for greater prevention measures
in order that this dimension of CSEC is stamped out...Finally,
in Central America resources need to be devoted towards the
recovery and rehabilitation of victims of both children in pros-

titution and trafficking for sexual purposes.""”

On Western Europe: “ A concerted strateqy to tackle CSEC is
emerging in countries of Western Europe. This is partly due to
the fact that the European Union is a federation of states, and
many policies are the result of harmonization within the union.
Also, many NGO projects are in parinership with countries,
partly funded by the European Union. To date there have been
some successes thatl demonstrate commitment to eradicate
CSEC, the greatest of which is the increased awareness of
the problem...Despite this, Western Europe faces some im-
portant obstacles in combating CSEC. The basic problem is
lack of information in many countries..”'?

On Eastern Europe: “Considering the magnitude of the prob-
lem, very little, if anything has been done to tackle CSEC in
Eastern Europe. Some awareness raising campaigns have
been carried out; however, all actions taken so far are negligi-
ble in the face of the problem. The most progress has been

: 169
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achieved in the Baltic where Latvia and Lithuania have adopted
national plans of action on CSEC and where regional coopera-
tion has increased...There are many difficulties faced through-
out the region. These include the lack of awareness of the
issue, capacity, human and financial resources, child friendly
facilities and regional cooperation. Most NGOs working in the
field are under-resourced, lack the capacity and are not work-
ing on CSEC specificall. However, the main problem is the
governments themselves. They have done little to reform inad-
equate laws, crack down on organized criminal networks and
weed out corrupt law enforcement officials..."'?

The experiences of Asia and the Pacific as part of the track
record will be seen later in the discussions below. At this juncture, it
suffices perhaps to note that the Yokohama Congress will be a key
opportunity to take stock of the experiences of implementation and
identify good practices while shunning the not-so-good practices. On
the less positive front, globally in several settings the implementa-
tion process is still undermined by 5 BIG C's: Corruption, Collusion,
Cronyism, Clientelism and Crime.

e) Mechanisms/Personnel

As noted above, the Stockholm Agenda for Action called for the
identification of a national focal point or focal points and related data
bases by the year 2000 on the issue of CSEC. How many countries
now have such focal points ? The answer is unclear. For example,
ECPAT's annual appraisal of the implementation of the Stockholm
Declaration and Agenda for Action cited above concentrates more on
national plans than on national focal points.

On scrutiny, it is possible to state that some counltries are using
existing agencies as national focal points, e.g. various ministries such
as the Ministry of Social Welfare or the equivalent. Others have estab-
lished new bodies to focus on CSEC. For instance, Mexico has estab-
lished an Inter-institutional Committee, while Costa Rica has estab-
lished a National Commission against CSEC. In some countries, the
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focal points could also be under the national institution vested with
the power to monitor implementation of the CRC in general, while in
other countries, there may be human rights institutions such as
Mational Human Rights Commissions and Ombudspersons which
could play a role in monitoring against CSEC. More information is
needed on this front.

From the angle of official personnel, government personnel in
some regions are becoming more mobilised against CSEC, stimulated
in part by the adoption of national plans of action against CSEC. As
indicated in the citations above, several countries are promoting more
training of personnel and more capacity-building on child rights. How-
ever, other regions,such as Eastern Europe, are lagging behind on
this front.

From another standpoint, the mechanisms and personnel of
civil society are also important as a check-and-balance for government
mechanisms and personnel. Their networks have grown in some re-
gions, while in other regions, they remain under-capacitated.

f) Resources (Material/Non-Material)

An essential concern at the Stockholm Congress was the
call for adequate resource allocation against CSEC. Has this come
to pass 7 While material/financial allocations have improved on some
fronts, e.g. European Union commitment to activities against CSEC,
the performance of other regions is unsatisfactory. These range from
various parts of the Americas to Africa, Eastern Europe, and Asia
and Pacific.

A key entry point is to examine how much countries allocate
to the social sector, especially pursuant to the Copenhagen World
Summit on Social Development 1995 which called for at least 20%
allocation of the national budget and 20% of international aid to the
social sector ( i.e. the “20/20" commitment). This has not yet come to
pass in many countries. Moreover, the expenditure of several countries
on arms purchases remains high, where this would be better spent on
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child protection. Ironically, some of the poorest countries with a high
percentage of CSEC spend more than 50% of their national budget
on militarisation and armaments.

From the angle of non-material resources, there is a large pool
of good will, voluntarism, and community safety nets (e.g. good
neighbours helping each other and NGOs helping local communities
and families) already being tapped for action against CSEC. Many
actors against CSEC devote their time voluntarily to help children, and
these laudable deeds should be borne in mind. A key guestion is how
to sustain this kind of resources in a time of pressing economic needs,
where it is noticeable that the number of volunteers are declining in
several regions. States'incentives for these non-material resources re-
main inadeguate. Indeed, at times, State actions, such as burdensome
taxation laws applying to the work of NGOs (where they should really
be tax exempt), impede, if not deplete, the pool of social capital.

g) Information/Education

One of the continual debates concerning CSEC is the num-
bers of children subjected to this scourge. * How many millions 7" is a
favourite question form the global media. Have they increased or de-
clined 7 Much depends upon effective field research but this is lacking
in many settings. In some of the recent research, it is possible to indi-
cate that CSEC is in decline for some groups, e.g. recent research in
Thailand in relation to Thai children in CSEC', but in other situations
the figures of declines and increases may be somewhat anecdotal.
On another front, with the rise of child pornography on the Internet, it
is possible to generalise from recent investigations concerned with
those using the Internet for CSEC in several countries that CSEC is
faced with another type of "new millions” - millions of pictures of child
pornography conveyed by the Internet. The various arrests/prosecu-
tions of the perpetrators have led to the discovery of millions of images
of child pornography, perhaps replicable ad infinitum.

It is worth remembering that the Stockholm Agenda called for
indicators of progress as well as data bases by the year 2000. This call
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has not been responded to in many parts of the world, although it is
underlined by ECPAT's review of the implementation of the Agenda
for Action which often notes the lack of data on the subject. A caveat
should also be lodged where the estimates are merely guesstimates,
as these may lead to distortions in terms of the needed actions and
allocations against CSEC. Various UN agencies are now underlining
more the need to build data bases, such as by means of long-term/
longitudinal surveys and sentinel surveillance system to trace samples
of the children and their families in the path to and from CSEC. These
include UNICEF, ILO, UNESCO and UNDF, as exemplified by the joint
work in the Mekong region. This needs to be sustained and expanded
to other regions.

On the educational front, there have been several positive ad-
vances such as the spread of child rights education in many countries
where the issues of CSEC may also be raised. Special training
programmes on child rights and against CSEC have been undertaken
in many parts of the world and they range from programmes for general
students to NGOs and officials such as the police, immigration officials
and other law enforcers. Awareness campaigns for the public against
CSEC have also grown in some regions, e.g. radio spots against CSEC,
videos shown on airplanes against CS5EC | and related posters, leaflets
and other methods of dissemination. However, public education against
CSEC is still inadequate in various parts of the world which have be-
come flashpoints, e.g. Eastern Europe and paris of Africa, Asia and
the Pacific.

h) Cooperation/Coordination

Has there been progress in terms of cooperation and coordi-
nation since the Stockholm Congress ? As noted earlier, the Stock-
holm Congress opened the door for closer cooperation between many
governments, IGOs and NGOs both at the national and international
levels. With regard to the UM agencies or organs with a mandate to
deal directly or indirectly with the issue of CSEC, there has been more
focus on action against C5EC on many fronts. For instance, the CRC
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Committee refers continually to the Stockholm Declaration and Agenda
for Action as part of the Concluding Observations to Governments so
as to guide them on needed actions. The UN Special Rapporteur on
the Sale of Children has also done so on many occasions. Likewise,
many other UN agencies, other IGOS and NGOs.

They have also come together more on many occasions, For
instance, the UN Special Rapporteur on the Sale of Children at times
appears before the CRC Committee to interchange information. There
are also several interagency activities worldwide sometimes between
governments, sometimes between 1G0Os, sometimes between NGOs,
and sometimes between IGOS and NGOs together with governments.

Regional organisations are also tackling the issue more
directly. This is seen particularly in Europe, exemplified by the work
of the Council of Europe and the European Union. Several concrete
programmes are supported regionally and globally by the latter. The
inter-American human rights system has addressed the issue of
CSEC more directly and has granted greater access to NGOs in litiga-
tion on behalf of children before the Inter-American Court of Human
Rights, while in Africa there is the African Charter on the Rights and
Welfare of the Child which provides room for a more regional approach
to tackling CSEC. In Asia, cooperation within and between regional
organisations and other entities has led to the rise of the South Asian
Convention against trafficking in women and children, and the Plan of
Action of the Association of South East Asian Nations (ASEAN) con-
cerning Children in 1993, recently bolstered by an ASEAN Declaration
on the issue of Transnational Organised Crime 2000 and a Regional
Commitment on Children in 2001. Various activities in the Mekong
region incorporate a mix of NGO, 1GO, academic and governmental
inputs.

On the less positive front, it should be noted that there is much
overlap and duplication in some activities which need closer coordi-
nation and sharing of tasks. For instance, in some paris of the globe,
trafficking has become a very topical issue among many international
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and regional organisations, and several have rushed headlong into
programming on the issue without adequate preparation and avoidance
of wastage. In other cases, there is a tendency to issue Declarations
without sufficient follow-up implementation programmes and resource
allocations. For instance, in one region, an official organisation which
claims to have the interests of children at heart took almost a decade
to agree upon a child-related programme. The committee vested with
decision-making power on programming hardly meets at all, and the
whole system is replete with bureaucratization.

Another example at the inter-regional level is an official
organisation which prides itself on having a strong base for giving aid
to developing countries, but its conditions are so rigid as to dampen,
if not destroy, the enthusiasm of local partners in implementing
programmes. Local partners may have to wait several months to re-
ceive money from that funding organisation, even though the aid agree-
ment was inked a long while ago. Even if the money has been sent, the
local partners may have to wait for months again for permission from
that organisation concerning whether it is allowed to use the money.
How are the staff of those local partners and the target groups for the
aid to survive in those months ?

Clearly, there is much room for improved coordination and
cooperation on all fronts, and any evaluation of this area calls for a
readiness to improve not only in regard to one's external relations but
also introspectively.

East Asia and The Pacific: A Track Record ?

At this juncture, it would be useful to trace the track record in
regard to implementation of the Stockholm Declaration and Agenda
for Action in relation to East Asia-Pacific countries and interlink with
other parts of Asia , as follows:

A) Adoption/iImplementation of National Plans of Action and
Related Focal Points and Data
B) Prevention of CSEC
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C) Protection of Children against CSEC

D) Recovery/Reintegration of Child Victims of CSEC
E) ChildYoung People's Participation against CSEC
F) Cooperation and Coordination against CSEC

A) Adoption/implementation of National Plans of Action
and Related Focal Points and Data

Since the Stockholm Congress, the East Asia-Pacific region
has seen the rise of national plans or agendas against C5EC in a
number of countries, particularly Australia, Thailand, Cambodia, and
Taiwan (Province of China).'”® New Zealand and Japan are emerging
with national plans. These should be seen in the total context of the
Asian continent. In Asia as a whole, some plans are of a general nature
but also refer to CSEC, e.g. that of Bangladesh and Sri Lanka. Others
are national plans specifically against CSEC, e.g. those of Thailand,
Cambodia, Australia, India, Israel, Nepal, the Philippines, Pakistan and
Taiwan (Province of China).

While the initiatives of countries to adopt national plans against
CSEC are welcome, the limited number of national plans for such a
large region, where the majority of the world's children are found, is
disappointing. In fairness, it should be noted that some countries with-
out such plans are taking some concrete measures against CSEC,
while in truth, the mere fact that a country has a national plan does not
guarantee that it will be well implemented unless there is the political
and social impetus between governments and civil society to do so.
Yet, the added value of having a national plan is that it provides more
focus and specificity of purpose, in addition to a rallying call for more
comprehensive actions, with the possibility of more targeted resource
allocations, monitoring and cooperation.

Hecent monitoring of the whole Asia-Pacific region in relation
to national plans and related implementation measures provide key
insights for the East Asia and Pacific region. For instance, in regard to
the Middle East, Israel is commended for the positive step of adopting
a national plan, but implementation needs bolstering. Some countries
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without national plans are putting child protection higher on their policy
agenda, e.g. Jordan and Lebanon. Others needing more concrete ac-
tions include Bahrain, Iran, Irag, Kuwait, Oman, Qatar, Saudi Arabia,
Syria, United Arab Emirates Yemen and Gaza and the West Bank.
This observation deserves note:

“Awareness raising is the greatest difficulty facing the region
{the Middle East). There are two obstacles to achieving this.
Primarily there is a lack of resources and institutional capacity.
Sewveral countries are suffering from downtrodden economies,
the effects of wars and the consequences of international
ostracization. As such, they do note have the ability to address
CSEC and other issues are taking priority. Additionally, the
strong social taboo on discussing matters of sexuality, espe-
cially child sex is a compounding factor.™®

With regard to Central Asia, no country has adopted a national
plan yet. Only a few countries are taking more concrete measures
such as the adoption of some programming and policies against
CSEC; these include Georgia and the Kyrgyz Republic. The general
impression is disquieting and is observed as follows:

“While the above indicates the seeds of eradicating CSEC in
Central Asia, other countries have not acknowledged the issue
and are not in a position to address it. Mot understanding the
extent of the issue is the largest obstacle facing the region.
Only by doing this can governments move forward and pro-
mote concrete policies and proposals. The paucity of State
resources is another crucial issue. During the past decade,
countries in the region have undergone serious economic,
political and social challenges that are quickly eroding any
resource base that can be used to combat CSEC. These chal-
lenges are making prostitution and trafficking a means of sur-
vival and profit. In Azerbaijan and Armenia, armed conflict and
the resultant forced migration have further depleted scarce re-
sources, thus exacerbating the situation. In Afghanistan, the
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extremne strict interpretation of religious tenets potentially
forces women and children to find lewd means of survival "'’

With regard to South Asia, many countries have moved to-
wards adopting national plans against CSEC and or more general
plans which refer to CSEC. Constructive developments in terms of
more openness towards the issue and more programming against
CSEC have been taking place in recent years in such countries as
Bangladesh, India, Mepal, Sri Lanka and Pakistan. Yet, this caution
deserves note:

"There are many obstacles to eradicating CSEC in the region.
The immensity of the problem overwhelms the capacities of
certain South Asian countries and in general, the best inten-
tions fall by the wayside. Bangladesh and Sri Lanka are parti-
cular victims of this. War in Sri Lanka has consistently diverted
public funds that could potentially be used for social issues.
Bangladesh is one of the poorest countries in the world, and
the government perpetually deals with the cycle of famine and
floods. In Pakistan, political uncertainty and an emphasis on
security have resulted in a lack of funds for basic children’s
needs. In India, the federal nature of the political system
means that individual states bears the responsibility of com-
bating CSEC on the ground. However, this entails a national
coordination that is very difficult to manage.

Along with capability issues, combating CSEC is extremely
difficult in a region that culturally disadvantages the girl child
and children from poorer socio-economic backgrounds. How-
ever, the maost important challenge is to improve law enforce-
meant. As mentioned earlier, law enforcement in many of these
countries is non-existent; and police, bureaucrats and polit-

cians are actively involved in the victimisation of children'®.

What of the performance of the East Asia and Pacific region?
With regard to East Asia, some national plans are emerging, as in
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Thailand, the Philippines, Cambodia and Taiwan(Province of China),
while some of those without national plans have been taking more
concrete steps against CSEC, e.g. law reform in Japan and a higher
agenda for children in Vietnam. However, various obstacles remain as
follows:

"Overall, there still seems to be a lack of knowledge and aware-
ness on the issue. In terms of the lack of knowledge, research
is required; especially in the countries outside the Mekong and
in other states of China apart from Yunnan. Awareness raising
on different issues is required in different countries. There is
a need for mass awareness campaign in Laos. Furthermore,
people need to be made aware of existing legislation. Action
needs to be taken to sensitise the meadia in Japan, the Republic
of Korea and Taiwan (Province of China), so that matters re-
lating to CSEC are reported in a victim friendly manner.

More efforts need to be made to prevent child sex tourism.
Japan needs to improve enforcement of its extraterritorial
laws. The Hepublic of Korea needs to develop extraterritorial
laws so that it can prosecute its citizens for child sex tourism
offences. Measures also need to be taken in Malaysia and
Singapore to crack down on citizens who engage in child sex
tourism in Thailand and Indonesia. In Taiwan (Province of China),
tourist industry officials need to be made aware of their res-
ponsibility to report cases of sex tourism. Owverall, there is a
need for advocacy and awareness raising directed at the
child sex tourists themselves.

Finally, like in other regions, the main problems in East Asia
are lax law enforcement, lack of education and a lack of
rehabilitation measures.."""

More particularly with regard to the Pacific, there is still a pau-
city of national plans- existing principally in Australia and emerging in
Mew Zealand, but some concerted actions against CSEC are being
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taken in some countries with and without national plans, including
Australia, New Zealand, Fiji, Kiribati, Marshall islands, Micronesia, Papua
Mew Guinea, Samoa and Solomon Islands. Given the huge geographic
expanse of the region with many island states, many of which have few
rasources, the following challenge deserves note:

“Afttitudes still need to change. In some islands, there is still the
belief that the island's isolation will protect the children from
CSEC. However, it is promising to note that most countries in
the region have taken steps to reform their legislation and that
some countries have taken actions towards developing national
plans. It is hoped that the launch of Australia’s national plan
will serve as an impetus to other countries in the region to speed
up work on the development of their own national plans.

The main problem in the region is the lack of comprehensive
research to determine the nature, extent and localities of CSEC.
This lack of research makes it difficult to determine specifi-
cally what victims require and what is needed to tackle CSEC.
Mevertheless, it is evident that in many of the Pacific island
states, there is a lack of both adequate facilities and trained
personnel to deal with CSEC. Furthermore, increased colla-
boration and coordination is required between NGOs and
governments so that CSEC can be tackled holistically rather
than in a piecemeal manner.™”

With regard to national focal points and data on CSEC, the
information concerning the region is still piecemeal and needs
strengthening. Some countries are using existing ministries to deal with
the issue, e.g. Singapore and Malaysia. Others are setting up new mecha-
nisms to deal with the issue, e.g. various committees in Thailand, while
interlinked with established ministries. With regard to data, more infor-
mation is coming to the fore in some parts of the region due to in-
creased research on some fronts, but many statistics are still anec-
dotal. Efforts to overcome the gaps include the work of the ILO and
the UN Inter-agency Project on Human Trafficking in the Mekong
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Sub-region which incorporate, as part of the programming, the need
to collect data in the long-term about the children vulnerable to CSEC
and their families by means of sentinel surveillance and longitudinal
studies. Countries need to build not only strong focal points on the
issue but related data bases with adequate resources for sustainabi-
lity. Monitoring of the whole process also needs to be improved. The
monitoring so far has tended to be on the question * is there a plan?”
rather than “how is the plan being implemented 7. This implies that
much remains also to be done to monitor and promote effective im-
plementation of national plans against CSEC. The identification of
national focal points and related data also demand greater attention
and follow-up for the future.

b) Prevention of CSEC

Has the East Asia-Pacific region witnessed more activities to
prevent CSEC? There have been key instances of action which indi-
cate good practices on this front. One exemplary instance is the willing-
ness on the part of some members of the private sector to support
programming against CSEC. The Youth Career Development Pro-
gramme in Thailand attests to the cooperation between members of
the hotel industry, UNICEF, NGOs and the government sector to help
train youth and prevent the conditions leading to their entry into CSEC.
This programme recruits young women who might otherwise have
been vulnerable to CSEC to enter a programme of training in the ser-
vices of hotal industry and life skills. The services include housekeep-
ing, laundry, floral arrangement, food preparation, and food/drinks ser-
vice, as well as English language training. It has been evaluated, and
there is follow-up to chart the career development of the participants,
There are also spin-offs from the programme which may lead to deeper
understanding of the environment facing the trainees, e.g. the lack of
birth registration may be an impadiment to their future and this question
has also to be tackled.

The lessons learnt include the following, drawn from a recent
assessment:



; From the First World Congress against Commercial Sexual Exploitation of Children
182 : (Stockhalm 1996) o the Second World Congress (Yokohama 2001 ):
1 A Track Record for the East Asia and Pacific Region 7

“The programme has demonstrated several important points.
It has shown that underprivileged young women respond
positively and responsibly when given opportunities, It has
shown that businesses have the commitment and capacity to
address social issues, and that the public and private sector
can work together to achieve a common goal. Finally, the
programme has shown that vocational training can be carried
out in non-traditional settings with a curriculum that is respon-
sive to the needs of young women.

A number of issues remain for the programme to address in the
future. For example, one of the target groups for the programme
is hilltribe girls. Many of these girls do not have proper birth
registration and identification. They need to be assisted with
registration so that they can legally work in the hotel industry
and elsewhere. The welfare schools from which the girls have
been selected should be involved in the identification of poten-
tial candidates and the final selection of participants in the
programme. Finally, the experience gained from the programme
needs to be shared amongst the participating agencies and
organisations and other interested parties™'

Another example is the programme titled Child Wise Tourism
which aims to prevent CSEC through tourism industry training in a
variety of Asian countries, including Vietnam, Thailand, Cambodia,
Indonesia and the Philippines. * The programme has been propelled
by ECPAT in cooperation with the governmental sector and is targeted
to awareness raising and community education on child righls and
training activities in the tourism sector against CSEC, with participa-
tion from young people. Educational material and modules are pro-
duced, and the issue of child sex tourism is increasingly included in
tourism curricular of key tourism agencies.

Another initiative is the Mekong Sub-regional Project 1o com-
bat trafficking in women and children, supported particularly by the
ILO’s International Programme for the Elimination of Child Labour.
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This covers Cambodia, Lao People’s Democratic Republic, Thailand,
Vietnam, and Yunnan Province of China. The project is targeted to
promote education, including vocational education, skills training, em-
ployment opportunities, income generation, micro-credit, and legal lit-
eracy. The government sector and local NGOs are assisted to de-
velop programmes against trafficking, involve stakeholders including
community leaders, and promote local and national coordination by
means of national steering committees.

The step-by-step progression of the project is seen as follows:

“The project has avoided top-down approaches to the extent
that member countries’ political systems allow. Once permis-
sion to conduct projects had been obtained at the national
level, the details of the projects were worked out at the local
level with the participation of the villagers, and to the extent
possible, considering the views of the children. In Lac People's
Democratic Republic and Yunnan Province of China, agricul-
tural extension workers were instrumental in identifying reali-
tic income-generating opportunities. In Lao People's Demo-
cratic Republic, the workers suggested training in the vacci-
nation of chicken, while in Yunnan they suggested cultivating
bamboo, tea, and a special type of paddy rice. In Laoc People’s
Democratic Republic, children played an important role in the
development of awareness-raising materials"”

The lessons learnt include the following:

“e If child labour and anti-trafficking concerns are to be in-
corporated into national policy and planning processes, it
is crucial that the country’s Ministry of Planning or Prime
Minster's Office is represented in National Steering Com-
mittees on Child Labour.

& Meaningful child participation in national planning is dif-
ficult.

o Local participation and ownership are crucial to the success
of projects, but take time and require experienced and well-
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trained staff. Local staff may initially require extensive as-
sistance.

e Selection of well-gualified implementing agencies can yield
guick results, but these agencies are not always willing to
work in remote areas.

e Income generating activities should be based on proper
analysis of customer preference rather than preference of
local producers.

s Preventive interventions through awareness raising, edu-
cation, and the creation of economic opportunities should
be complemented by initiatives that attempt to deal with the
demand side of the equation.

e [t should be recognised that labour migration will con-
tinue in situations of economic disparity. Altention must be
directed towards creating acceptable working environ-
ments in sectors that host large numbers of illegal mi-
grants.

¢ More efforts should be made to assess adverse effects of
interventions in other policy fields, such as campaigns to
promote tourism. Relevant agencies must be lobbied to
mitigate possible adverse effects.

» Policy makers and local partner agencies should be trained
in using the media to mobilise support for changes in poli-
cies and attitudes™*

UNICEF has emphasised preventive measures in much of its
programming. Examples include the teacher participation in the pre-
vention of child sexual abuse and exploitation programme in the
Philippines which helps to promote school-based activity to capacity-
build teachers against CSEC. This includes evolving with the teachers
educational material, such as charts and visual aid, against CSEC.,
Another programme is to foster a community based child protection
network for prevention and early intervention in Cambodia. This aims
to enhance the network between the police, teachers, health workers
and other local government personnel against CSEC. Localion-wise,
it is targeted at vulnerable areas such as the border with Thailand.
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From the angle of the Stockholm Agenda for Action, these ini-
tiatives are most welcome. However, there remains a challenge con-
cerning how to promote more programmes of prevention, especially
beyond the Mekong region. There is also a need to involve more mem-
bers of various power groups, e.g. the private sector, and to prevent
them from exploiting children. Anti-crime measures need to be ex-
panded throughout the region. Various antiquated national laws and
policies also need to be reformed to prevent further abuses, and yet
this takes time. Likewise, those attitudes and negative traditional
practices which tend to look upon children as the property of parents
rather than as subjects of human rights.

C) Protection of Children against CSEC

The protection issue is intrinsically linked with all the other
needed strategies, such as prevention, and is closely interwoven with
key interventions such as effective laws and policies and related
implementation.

Thera have been concrete developments in the East Asia-Pa-
cific region in recent years. One example of measures related to pro-
tection of children against CSEC is the development of a national
plan of action in Thailand interlinked with a variety of activities such
as law reform. The national plan was evolved even before the Stock-
holm Congress, although its implementation was propelled by the
latter. Thailand’s National Policy and Plan of Action for the Prevention
and Eradication of CSEC was prepared by the National Commission
on Women's Affairs (Office of the Prime Minister) and was adopted in
1996.%% lis structure correlates largely with the Stockholm Agenda for
Action and it takes a five-pronged approach: prevention, suppression,
assistance and protection, rehabilitation and reintegration into the
mainstream, and follow-up mechanism.

Some of the key elements of this plan include nine years’ educa-
tion for all children, vocational training, family and sex education, aware-
ness raising and coordination with neighbouring countries, and coo-
peration between the government sector and NGOs as part of the
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prevention of CSEC; adoption of new laws and promotion of law
enforcement and child-friendly procedures, and data collection as
part of suppression of CSEC; provision of complaints’ procedures,
public awarenass raising, improved social services for those wishing
to exit from the sex trade, and channels for sending back victims of
trafficking across borders as part of assistance and protection. As for
rehabilitation, these are underlined: follow-up monitoring, access to
social services, occupational training and job placement, income gen-
eration, help for street children, private sector cooperation, and coor-
dination betwean the government sector and NGOs in returning the
victims to their homes countries. On the follow-up mechanism and
cooperation, a national level committee under the Prime Minister's
Office with the National Commission on Women's Affairs is established
as the national focal point on the issue. This plan has been bolstered by
a more recent plan on the question of the trafficking of women and
children, coordinated by the National Youth Bureau.

The 1996 plan has led to and/or been interlinked with a variety
of reforms, especially in the legislative and programming fields. For
instance, concurrently with the Stockholm Congress, Thailand also re-
formed its law on the prostitution issue. The Prostitution Prevention and
Suppression Act 1996 came into existence. It protects those under 18
years of age absolutely against such exploitation, irrespective of the
child’s consent. To a large extent, it decriminalizes the position of the
victim, while the intermediaries are subjected to heavier penalties and
customers are also liable. It also establishes a high-ranking national
Committee for Protection and Vocational Development to help oversee
implementation of the law with participation from both the government
sector and civil society.

That law was followed by the passage of the Measures in
Prevention and Suppression of Trafficking in Women and Children Act
1997. In addition to legal measures against trafficking, this law allows
the taking of early depositions of witnesses which helps cross-border
victims to give evidence and return home more quickly. It also ena-
bles them to stay in facilities provided by NGOs rather than the
government.
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It has been followed by a memaorandum of understanding be-
tween the government sector and NGOs which helps to keep victims
of cross-border trafficking out of immigration jail, thereby attenuating
the strictures of the national immigration law which tends to classify
all who enter Thailand without proper documents as illegal immigrants.
The alternative approach is thus provided by the Memorandum of
Understanding on Common Guidelines of Practices for Agencies con-
cerned with Cases where Women and Children are Victims of Human
Trafficking 1999, which shifts the victims of trafficking out of the immi-
gration jail situation to facilities provided by the Social Welfare depart-
ment in coordination with NGOs. This also helps to counter the stigma
of their being classified as “illegals” when they are in fact "victims”.
A parallel Memorandum has been worked out between the NGOs
themselves. There is also an initiative to promote bilateral agreements
in the form of Memorandum of Understanding or the equivalent be-
tween Thailand and the countries of origins of victims of trafficking,
the first of which is between Thailand and Cambodia.

Thailand’s recent anti-money laundering law also allows the
confiscation of proceeds from GSEC, while a new law amending the
country's Criminal Procedure Code now allows the videotaping of child
witnesses as part of the guest for more child-friendly facilities. In the
search for evidence, the child being interviewed is allowed to have a
social worker or psychologist and another person that the child trusts
with him/her, as well as the prosecutor and the police. There has also
been more training of law enforcers and social workers on child rights,
and the network of NGOs on the matter is strong.

On analysis, this country profile suggests that there have been
positive consequences as a resull of the national setting being linked
with the Stockholm Agenda for Action, but there is also much room for
improvement. Capacity-building of law enforcers needs to be built
through maore training and adequate incentives, with the need for a
stronger police focal point against GSEC and improved selection of
law enforcers. More effective law enforcement is reguired both to
counter internal and cross-border CSEC, and to combat the corruption
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inherent in some areas. In various quarters, child protection is still low
priority, and some authorities still regard the child victims of CSEC
as criminals rather than victims. Various officials are also reluctant to
abide by the Memorandum of Understanding above unless it be-
comes fully binding legislation. On another front, generally clients of
CSEC are still not prosecuted.

With regard to the application of the criminal law against
CSEC, it would be useful to allow the court to award civil damages at
the same time as imposing criminal sanctions. Currently, if the child
victim wishes to claim civil damages, he/she has to institute new pro-
ceedings to do so separately from the criminal proceedings; this is
tedious and difficult. Moreover, the law on the question of pornography
is antiqguated and does not deal adequately with child pornography,
particularly the advent of Internet-related child pornography. In regard
to sentencing, Thai law also provides for the death penalty in the case
of crimes with violence. There is some disagreement on this, although
the international trend is against the death penalty. Meanwhile, the
psychological interventions to deal with both the exploiter and the
exploited remains underdeveloped.

From the information angle, the data system has to be im-
proved, and there is an ongoing debate concerning how many victims
of CSEC there are in the country. While recent research points to the
fact that today Thai children in CSEC are declining in numbers, un-
certainties remain concerning the numbers of child victims from
neighbouring countries found in Thailand. Much of the data collection
collected by one ministry closely linked with the issue of CSEC is in
regard to general cases of prostitution (adult and child) rather than
data disaggregated between adult and child; this suggests the need
to build more specific data base(s) on CSEC. The cases also need to
be followed up on a long term basis.

Another positive example of measures to protect children
from CSEC is the adoption of the Cambodian Five Year Plan against
the Sexual Exploitation of Children 2000 which follows closely thea
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structure of the Stockholm Agenda for Action with emphasis on pre-
vention, protection, recovery and reintegration.®® The proposed actions
include legislative reform, strengthening the implementation process,
promoting training of government personnel, enhancing public edu-
cation on the subject, improving systems to receive complaints from
the victims, setting up special protection systems, and strengthening
international cooperation especially against cross-border trafficking
and child pornography.

While the Cambodian Plan took some time before it was fina-
lised and while it is somewhat early to appraise its implementation,
the whole process of evolving this national plan has been linked with
a higher profile of CSEC and the call for effective counteractions both
in Cambodia and internationally. One outcome has been the pressure
for prosecutions of some of the perpetrators of CSEC, and these have
led to some successes in the courts. Another has been the rise of pro-
jects on law reform and training of law enforcers, including the police,
prosecutors and judges. In 2000 the Law Enforcement against Sexual
Exploitation of Children project was launched in Cambodia with sup-
port from the Ministry of Interior in partnership with UNICEF, IOM, the
Office of the United MNations Higher Commissioner for Human Rights
(OHCHR) and a number of NGOs. Of the many components of the
project being implemented are:

e development of an operating manual for the police in
relation to child sexual exploitation;

& praparation of various training modules and exercises
for trainees on the issue of child sexual exploitation:

& productions of videos on the issue;

e organisation of national seminars and workshops for
law enforcers;

e setting up of a hotline to receive complaints;

& production of one-minute advertisements against child
saxual exploitation shown on Cambodian television:

¢ formation ol an interagency monitoring body.
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One constructive result has been the rise of investigations by
the authorities, as well as rescues of the victims of CSEC. A key test
of the project's sustainability will be how it will be continued if and
when the foreign funders reduce the financial support one day in the
future. Recent monitoring of the project suggests that there is a need
to have more women involved in the training, more contact between
the police and the social welfare authorities, more measures against
corruption, more prosecutions of the suspects as contradistinguished
from mere investigations, more coverage of the judiciary in training
programmes, and an integrated monitoring system to follow the im-
plementation process.

D) Recovery and Reintegration of Child Victims of CSEC

A major issue globally, although neglected to a large extent in
many parts of the world, is the need for recovery and reintegration
measures for the child victims. This was highlighted in the Stockholm
Agenda for Action.

On one front, there is the issue of judicial remedies, legal aid
and assistance. In many counfries, the courts system is very inacces-
sible to - and too expensive for - people in general and children in
particular. Judges are more often than not untrained on child rights
and the needed responses to CSEC. Legal aid and assistance for
the victims are also unavailable in many settings.

On a constructive front, in some countries of the region, key
initiatives have been taken by NGOs together with 1GOs and some-
times governments to improve the situation. For instance, the Philip-
pines and Cambodia witnessed for the first time, not so long ago, the
successful prosecution of foreigners who had exploited local children.
On another front, China has witnessed a myriad of prosecutions of
human traffickers and those involved in prostitution. However, the call
for accessible judicial remedies and child sensitive legal procedures
has met with incipient responses which need to be broadened. There
is a nead to ensure justice for all parties - both the victim and the
accused, while realising that legal sanctions are not enough and that
psychological remedies are also required.
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Another angle of the recovery and reintegration process is
rescue and return of victims of trafficking to their homes. A number of
MGOs, such as the Centre for the Protection of Children’s Rights or
the equivalent, in various South-east Asian countries have liaised with
the government sector both nationally and across borders to ensure
the safe return of victims. Thesea activities have been expanded in re-
cent years. For instance, the IOM is now much more involved in this
process and supports the Ministry of Social Affairs, Vocational Train-
ing and Youth Rehabilitation in Cambodia to improve policies, skills
and channels of safe return for the victims, including the establishment
of transit and receptions centres near the border to help facilitate the
returnees’ travel home.*”

From the angle of the child victims and medical and social
service providers, in the Asian region an important programme under
the United Nations Economic and Social Commission for Asia and
the Pacific (ESCAP) came into being in 1998 covering some 12 coun-
tries of South Asia and the Mekong region and the Philippines. Its
focus is broader than CSEC since it also covers child sexual abuse
in general. The programme is targeted to strengthen the capacity of
health and social service personnel through training aimed at the re-
covery and reintegration of child victims into society.

A key element is training of health and social service provi-
ders on medical issues and psychological issues affecting the victims;
this element is titled Human Resource Development (HRD) Course on
Psychosocial and Medical Services for Sexually Abused and Sexually
Exploited Children and Youth. This is paralleled by field research in the
countries participating in the programme as well as formation of
country teams on the issue. Key concerns under the programme are
the threat of HIV/AIDS, and physical, psychological and emotional
problems faced by the victims. Such research helps to provide a needs
assessment of activities as well as to identify areas for training inter-
mixed with case management and counseling. Recent evaluation of
the course suggests a useiul multiplier effect as follows:
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“Many national counterpart organisations commented that the
HRD course enhanced the capacity of their personnel to help
children by teaching the personnel to view the children’s pro-
blems holistically. Participants from the Philippines, for ex-
ample, commented that the discussion of HIV/AIDS and “care
for caregivers” led them to appreciate the complexities of the
issues and the need for social responsibility. They notad that
they have been able to apply the skills and knowledge gained
from programme participation in their work place. The Filipinos
also said that they felt sufficiently confident to conduct train-
ing at home on issues such as psychosocial intervention and
strategies for working with victims. The national counterpart
organisation in Pakistan remarked that the subregional train-
ing session “ clarified many myths and built capacity to have
a more holistic understanding of the issue” An organisation
from Mepal said that the course enhanced participants’ un-
derstanding of counseling survivors of child sexual abuse and
sexual exploitation. An organisation from Sri Lanka said that
the course had “ greatly enhanced the work and day-to-day
activities encountered in the rehabilitation of sexually abused
children” The participants felt that their attitudes towards sex-
ually abused and sexually exploited children had changed
considerably since the training. Finally, the Indian national
counterpart organisation stated that the subregional course
was “a major landmark in capacity building of the staff”: it
gave skills, knowledge, and enthusiasm to work toward eli-
mination of sexual abuse and sexual exploitation more effec-
tively and “aggressively.*®

Another example is the role of UNICEF on this issue; it has
been expanding its work in this area, as seen in its programmes in
Thailand and Vietnam aimed at supporting shelters to help exploited
and abused children and capacity-building of social workers and
counselors to help children in such situation. There is also a linkage
with the volunteers’ networks as a vigilant force to help children.
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A basic reality is also brought home by these experiences. In
this region, there is a critical shortage of personnel - indeed trained
personnel - to deal with the psychosocial and medical problems of
the child victims of CSEC. Countries generally lack staff to deal with
psychological issues, and the spread of AIDS takes its toll in terms
of depletion of resources. The building of a corps of quality-based
personnel and a supportive infrastructure to act sustainably is an
underlying challenge.

Activities on all fronts ranging from improvements in regard
to judicial services, safe return programmes for trafficked victims, and
psychosocial programmes need to be expanded beyond the South-
east Asian region. The small Pacific nations are a case in point need-
ing more extensive services.

E) Child/Young People’s Participation against CSEC

One of the most invigorating follow-up activities from the
Stockholm Congress was the organisation of a young people's con-
ference against CSEC held in Manila in 2000. This brought together
young people and their supporters from over 20 countries from the
Asia-Pacific region and beyond. It integrated those who had survived
CSEC into the process, while providing examples of how young
people may also act as protectors of children as well as counselors
for exploited children.

A number of other developments are of note with a message
that child/young people's participation should not be tokenistic acts
on the part of adults but be democratic processes involving the young
and their representatives in programme planning, implementation,
benefit sharing and evaluation. The role of young people in the media
to campaign against CSEC is currently visible from the Tinggog sa
Kabataan (Voice of the Children) radio programme by young people
for young people in the Philippines. It is run with minimum cost: about
50USD per production of each of the 30 minute weekly radio slots.
These are produced by young people with the help of NGOs for other
young people and are used to educate children and the general public
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about child rights. Survivors of CSEC also participate in the programmes.
A recent evaluation notes the following lessons from the programme
with a view to future programming:

“e A child focused and child friendly framework. Every plan
of action should be with promoting the children’s rights
advocacy in mind. There should be a constant reminder and
recognition that the programme would not be possible with-
out the talented and hardworking children. The children
should be given the credit that they deserve.

e Partnership between the children and the host organisa-
tion, in this case, between ECPAT-Cebu and the Tinggog
sa Kabataan children. This partnership should be charac-
terised by open and constant communication.

e Technical support from a radio station that is willing to
give airtime to a radio programme by children for children.
Tinggog sa Kabataan is supported by a radio technician
of the station who help the children during the actual re-
cording and editing of the recording session.

e Child survivors of abuse who are willing to actively parti-
cipate and undergo different training related to broad-
casting. The children were trained on script-writing, radio
production, oral and written communication.

e NGO partner who are supportive of the radio programme
and of the children. The partners should not feel that they
just provide the children; they should be committed to give
assistance to the programme’s implementation. At the
same time, the NGO partners of the children should acti-
vely encourage the children to participate in the program-
mE_I!EEl

Another recent innovation is to involve children in participa-
tory research on the issue of CSEC. This sensitive area has been
trodden very carefully by a Save the Children supported research
programme on migrant children and youth along the borders of China,
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Myanmar and Thailand. The children interviewed as part of the re-
search provide key life experiences concerning CSEC and the solu-
tions needed in a participatory manner. The voices of these children
provide a more qualitative angle to the findings and the proposed
actions. Some of the preliminary findings include:

e the need for more cross-border collaboration inclusive
of ethnic diversity and marginalised groups;

e the need to access children who are classified as
“ilegals” as a consequence of their lack of documenta-
tion;

e the need to develop sensibility to the fears of migrants
and ensure their security;

» the need to establish safe channels of return;

e the need to promote life skills and literacy, including
language, mathematics, reproductive health, laws and
child rights;

« the need to support youth mobilisation against abuses

e the need to support reintegration through counseling
and care services;

e the need to enhance collaboration with partners to deal
with undocumented migration.

UMICEF has also been expanding its work in this field as seen
in its support for child participation projects. One example is the child
participation project in the Philippines which promotes continuing
education, advocacy and forms for discussions on the CRC. Commu-
nity theatre is used as parl of the lively methodology of participation
and infoarmation dissemination.

There remains a key challenge for all societies, For the future,
the Asia and Pacific region has to prove that in practice, it accepts
readily and extensively the fact that children/young pecple can be key
protectors and advocates of child rights and are entitled to participate
in shaping their destinies.
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F) Cooperation/Coordination against CSEC

All the examples given above as good practices exemplify
some form of cooperation, collaboration and coordination whether be-
tween governments, between NGOs/civil society members, between
members of the private sector, between 1GOs and or between an
admixture of all these stakeholders.

A number of innovations deserve note. First, there is the rise
of interagency or multidisciplinary teams against CSEC. One example
of this is found in the programme promoted by the Department of
Social Welfare and Development of the Philippines. *' Key government
agencies, NGOs and local community groups such as the Barangay
are brought together as part of the mobilisation process. Under this
process, there is a quick response team which is an inter-agency task
force consisting of a police officer, a prosecutor, a doctor, a psycholo-
gist, a psychiatrist and a counselor. The work of this team is to res-
pond quickly to cases of child abuse and exploitation and to provide
immediate assistance. These are linked to various facilities, such as
therapy centres, to help the child victims.

Second, there are some novelties concerning child protection
programming in the face of new technology, especially the Internet, to
integrate the private sector into the process. For example, New Zea-
land has an Internet Safety Group comprised of the government sector,
MNGOs, community groups, young people and their parents, and Inter-
net service providers to introduce a safety kit to schools to help pre-
vent child abuse and exploitation on the Internet.* An Internet safety
kit has been produced to promote a safe learning environment for
children and hotlines for complaints are available.

In the Mekong area, several agencies have come together to
counter the trafficking in children. This is seen in the UN Inter-agency
Project on Human Trafficking in the Mekong sub-region which brings
together several UN agencies and other partners. The project covers
fours aspects; data gathering, information and research; initiatives at
the country and regional levels; legal remedies and human rights; and
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impact assessment. An example of joint activities is a project to collect
data concerning hilltribe communities where children may be vulner-
able to CSEC. This is done through sentinel surveillance to compile
data concerning children and their families longitudinally.

On another front, the less salutary side of coordination/ colla-
boration/ cooperation also exists in the East Asia and Pacific region in
the form of weak coordination, duplication, wastage of resources, lack
of sustainability and “quick lump sum overloads” whereby various aid
givers overwhelm their local partners with (relatively) massive and short
term lump sums wanting “quick fixes" when the truth of the matter
demands longer term commitment and responsiveness. “What will
happen when such sums dry up and what about local sustainability
even without foreign aid 7" is a persistent question that deserves
carefully planned, participatory answers.

Challenging Developments:

Before heading to the future priorities for the region in the lead-
up to and aftermath of the Yokohama Congress, a variety of challeng-
ing developments should be borne in mind and responded to by the
East Asian and Pacific region. These include the following:

A) New International Instruments

On a welcomed front, the countries of the East Asia and
Pacific region have unanimously ratified the CRC. Many have parti-
cipated actively in adopting the Stockholm Declaration and Agenda
for Action, and their follow-up. Yet, the world is also at a juncture where
many new treaties and declarations are emerging to deal additionally
with various aspects of child sexual abuse and exploitation. The natural
reaction is to encourage all countries to become parties to them. How-
evet, a pause for thought is also wise. 1s there any added value on the
part of these emerging international instruments, or are they merely
adding to the verbiage of many existing international instruments ?

A number of new international treaties have come into exist-
ence since the Stockholm World Congress. ™ First, closest to the
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CRC and the issue of CSEC is the Optional Protocol to the CRC on
the Sale of Children, Child Prostitution and Child Pornography which

was adopted
ratification in
components:

by the UN General Assembly and open to signature and
2000. The added value of this treaty may include these

it provides a long-awaited global definition of child pros-
titution and child pornography - child prostitution is de-
fined as “the use of a child in sexual activities for remu-
neration or any other form of consideration™* and child
pornography is defined as “any representation, by what-
ever means, of a child engaged in real or simulated ex-
plicit sexual activities or any representation of the sexual
parts of a child for primarily sexual purpose™>;

it underlines the nead to criminalise the perpetrators;

it highlights the need for more international cooperation
on the issue;

it presses for more monitoring and more detailed national
reports to the CRC Committee on the issue.

However, it has inherent constraints as follows:

it opens the door to some countries to sign the Protocol
without ratifying the CRC;

it does not make it clear that the child in a situation of
CSEC must not be penalised:;

while it advocates measures against child pornography,
including possession of such pornography for public use,
it does not call for incrimination of possession for private
use;

there is an issue concerning its potential duplication/
overlap with other instruments such as those dealt with
below;

one lobby suggests that the it would have been better
to concentrate on more effective national measures and
implementation of the CRC rather than evolve a new in-
strument in the form of this Protocol.
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By 2001, from the region, Cambodia, China, Nauru, and the
Philippines had signed this Protocol, while Vietnam was one of the
few countries which had ratified it. Logically, because this Protocol is
now a global treaty, despite its constraints, countries should adhere
to it and maximise its use. It may be noted further that, although not
on GSEC specifically, protection is accorded to children in armed
conflicts by another new treaty, i.e. the Optional Protocol to the CRC
on the Invalvement of Children in Armed Conflicts.

Second, in 1998 the ILO's Convention No.182 concerning
the Prohibition and Immediate Action for the Elimination of the Worst
Forms of Child Labour was adopted and open to ratification. [t lists,
as some of the worst forms of child labour, child prostitution, child
pornography, and child trafficking, impliedly including sexual traffick-
ing. lts added value may be said to be as follows:

e it calls for the penalisation of those who exploit children
in CSEC as part of the worst forms of child labour;

e it opens the door for higher priority in the ILO's tripar-
tite sytem - the partnership between governments, em-
ployers’ federation and trade unions, in regard to child
protection,

e it calls for a number of measures to be taken in keeping
with the ILO’s comparative advantage, e.g. educational
access, occupational programmaes, income generation
and decent working conditions;

e it offers added monitoring of the issue by means of the
ILO monitoring process, including via its General As-
sembly.

However, there are some constraints in regard to this Con-
vention as follows:
e it does not define child prostitution, child pornography
or child trafficking;
® in many cases concerning CSEC, it is NGOs outside the
ILO tripartite system who have access to the children at
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stake, and yet these NGOs and the children themselves
do not have full access to the fripartite system;

e in many countries, labour ministries linked with imple-
mentation of this Convention are less involved in action
against CSEC than other agencies such as child-related
agencies and (potentially) the police are or should be
involved,

e there is a question whether it duplicates or overlaps
with other instruments, when it would, arguably, be better
to concentrate on effective implementation of national
measures.

By 2001, Indonesia, Malaysia, Mongolia, Papua New Guinea,
the Philippines, Thailand and Vietnam had ratified this ILO treaty.

Third, the most recent international instrument is the Proto-
col to Prevent, Suppress and Punish Trafficking in Persons, especially
Women and Children, Supplementing the UN Convention against
Transnational Organised Crime 2000. In its focus on action against
cross-border crime - defined as involving at least 3 persons transna-
tionally - its added value may be as follows:

e it provides a definition of trafficking in persons in its
Article 3 as “the recruitment, transportation, transfer,
harbouring or receipt of persons, by means of the threat
or use of force or other forms of coercion, of abduction,
of fraud, of deception, of the abuse of power or a poasition
of vulnerability or of giving or receiving payments or ben-
efits to achieve the consent of a person having control
over another person, for the purpose of exploitation. Ex-
ploitation shall include, at a minimum, the exploitation of
the prostitution of others or other forms, of sexual exploi-
tation, forced labour or services, slavery or practices simi-
lar to slavery, servitude or the removal of organs”

e consent of the child under 18 years of age to such traf-
ficking is immaterial;
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e it calls for more child-sensitive measures and procedures;

it underlines measures for international protection;

e it highlights the criminal angle of human trafficking and
advocates more effective criminal-law based measures
and implementation;

» itinvolves the UN’s criminal justice arm in the fight against
such trafficking.

[ ]

It is possibly impeded by the following constraints:

e the definition of trafficking in persons is complex;

e there is challenge of duplication/overlap with the other
instruments already referred to;

e the monitoring mechanism for this instrument could be
periodic meetings of States parties; it is uncertain how
effactive they will be, especially if NGOs have little
access to them.

By 2001, China, Indonesia, the Philippines, Thailand and Viet-
nam had signed the UN Convention linked with this Protocol, while
Indonesia and the Philippines had signed the anti-trafficking Protocaol.

En passant, it should be noted that the Convention on the
Elimination of All Forms of Discrimination against Women (CEDAW)
1979 has been raised increasingly in tandem with the CRC to con-
cretise strategies for child protection. It is now enhanced by a new
Protocol which allows individuals to complain of violations in regard
to women's rights to the international body set up to monitor imple-
mentation of the CEDAW.

A number of emerging international and regional instruments
provide added support for action against child sexual abuse and ex-
ploitation. Indirectly related 1o the issue is the rise of the International
Criminal Court (ICC) whose Statute was adopted in 1998 and open to
signature/ratification by States. Of the various crimes falling under its
jurisdiction, perhaps the most closely related to CSEC are war crimes
and crimes against humanity, the latter covering situations of peace
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and war where there is widespread or systematic attack on the popu-
lation. Among the crimes listed are rape, sexual slavery, enforced
prostitution, and sexual violence. The ICC will have jurisdiction to try
individuals for these crimes and the sanctions include long-term im-
prisonment. The Gourt can cover the nationals of countries which have
not signed/ratified its Statute in some instances. However, there are
various constraints such as the possibility of the UN Security Council
blocking the prosecution. The Court's jurisdiction is universal but com-
plementary to national jurisdiction; if action is taken to prosecute the
perpetrator at the national level, the Court cannot be seized of the case
unless there are improprieties at that level.

More recently, there has emerged a Convention on Cybercrime
drafted by the Council of Europe. It obliges member states to take
action to counter various crimes on cyberspace including the produc-
tion, offer, distribution, procuring and possession of child pornography
in a computer system or on a computer-data storage medium. On
another front, the outcome document of the future UN General Assem-
bly Special Session on Children lists a variety of needed actions
against child sexual exploitation, including awareness raising concern-
ing child sexual exploitation, working with the private sector, address-
ing the root causes, protecting the safety of the victims, monitoring
the situation and sharing information, and combating the criminal use
of information technologies.

These are enhanced by various regional commitments, de-
clarations and action plans such as Resolution 53/4 of ESCAP on
Elimination of Sexual Abuse and Sexual Exploitation of Children and
Youth in Asia and the Pacific (1997); the Bangkok Accord and Plan of
Action to Combat Trafficking in Women adopted by the Regional Con-
ference on Trafficking in Women (1998), the Asian Regional Initiative
against Trafficking (ARIAT) Regional Action Plan against Trafficking in
Persons, Especially Women and Children (2000); the Beijing Decla-
ration on Commitments for Children in the East Asia and Pacific He-
gional for 2001-2010 (2001); and the Declaration on the Commitments
for Children in ASEAN (2001).
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The global community and the East Asian and Pacific region
are indeed not short of instruments, such as treaties, commitments and
declarations, on the issue. The crux is their effective implementation.
Their complementary implementation needs to be ensured, and the
added value of each instrument needs to be maximised while miti-
gating the constraints.

B) New Technology

The challenge of new technology affecting CSEC has already
been referred to several times. In particular, information technologies
such as the Internet may be either a boon or a bane. On the positive
side, the Internet brings a wealth of information which can help to pro-
mote knowledge, education and recreation. However, the negative side
is that it may be used for abuse and exploitation. In recent years, vari-
ous bulletin boards and newsgroups have used it to convey masses
of child pornographic materials across the globe, while chatrooms
have been luring children into exploitation linked at times to abduc-
tions.

A few reflections are required concerning how to deal with the
issue.™ First, it should be realised that the Internet is not completely
anonymous and it can be monitored. However, a balance must be
struck between respecting everyone’s right to privacy, freedom of
expression and communication, on the one hand, and child protection,
on the other hand. Second, there is no uniform legislative approach to
how to deal with the negative aspects of the Internet.*” Some coun-
tries prohibit the use of computers altogether or subject those who
wish to have them to seek permission from the Government. This is an
undesired, draconian approach. Others have no law concerning the
use of the Internet. Others are exploring a variety of legislative inter
ventions such as to render the Internet service providers and others
using the web liable for illicit material, including child pornography.
The laws on this issue may vary from specific law concerning the
Internet to general law such as the Criminal law countering child
pornography both “off line” and “online”. Others establish conditional
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liability by obliging Internet Service Providers to block or take down
the illicit material, once they have been notified of the latter, i.e. the
“notice and take down" approach.

Third, legislative responses need to be complemented by
technological and other responses. Computer programmes are now
available to help filter the incoming information as well to rate the
content of the information with the possibility of blocking undesired
material. New computer programmes are being developed to help
“fingerprint” the material and identify similar materials on the net.
Fourth, strategies to encourage child-wise use of technologies, such
as information kits to prevent abuses on the Internet, are now avail-
able, but they need to be addressed not only to children/youth but also
the adults around them, in particular parents and teachers to block the
illicit or undesired information. The adults are often not as technologi-
cally proficient as the children themselves. This implies the need for
computer-related education not only for children but also the adults
surrounding them. This may be assisted by easy to use computer
programmes which are already integrated into computers and which
help both adults and children to choose the types of information com-
ing in and to screen out the illicit or undesired information.

Fifth, networks of organisations for child-wise use of com-
puters and to monitor against violations are needed. Some already
exist , e.g. Cyberangels which is an NGO with an international network
monitoring against child exploitation. Sixth, hotlines are also required
to receive complaints and to assist referrals to the authorities. There
are extensive hotline networks in Europe, but this intervention is only
nascent in the Asia-Pacific region. Seventh, the increasing technolo-
gical gap between the computer-haves and computer-have-nots is
worrying. This is part of the increasing global disparity in the field of
human development, and the technological gap needs to be bridged
mare strongly as it is creating a development chasm. However, devel-
oping countries should also realise that although they have less access
to information technologies and use the Internet less than the devel-
oped countries do, various harmful and or illicit materials such as child



Froam the: Fest Waorld Congress against Commercial Sexual Exploitation of Children
{Stockholm 1896) to the Second World Congress [Yokohama 20013 @ 205
A Track Record for the East Asia and Pacific Region 7 3

pornography are already coming into these countries or exiting from
them - at times in ethnic languages.

Eighth, the technology is mutating every day, and it is being
used lo exploit children in diversified forms. For instance, a few years
ago, it was the bulletin boards which were most talked about in terms
of the spread of child pornography. Today, cameras attached to com-
puters - “webcams” - have arrived on the scene, while more individua-
lised webs and "E-messages” add new features to the “real time” of
instantaneous but globalised communication, replete with moving im-
ages of multiple forms of exploitation. This thus calls for technological
and community-based vigilance.

C) Multiplicity of Catalysts/Stakeholders

The multiplicity of catalysts and stakeholders is already well
known in the fight against CSEC. The governments/government
personnel, NGO and 1GOs are often in the front line of this process.
However, other emphases are needed,

First, the perspective of children/young people and their fami-
lies. This is already accepted in national and international plans and
strategies to a large extent, but it needs to be implemented more
effectively. A crucial test, for example, is to integrate children and youth
into not only the implementation of programmes against CSEC but
also the planning and evaluation stages. The 2000 International Con-
ference of Young People against CSEC provided a timely stimulus
for this process which should be taken up more strongly at the
Yokohama Congress.

Second, as was noted earlier, members of the private sector
were not well represented at the Stockholm World Congress. While
the travelitourism industry and the media were there, there was too
little linkage with the computer industry ranging from software to hard-
ware members and intermediaries such as Internet service providers,
Some recent developments concerning the private sector deserve note™.
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The travel and tourism industry has come together more readily
to adopt Codes of Conduct or Ethics against CSEC. One example is
the European Code relating to tour operators which is now linking up
with Japanese counterparts. The Code take a position against CSEC,
obliges its members to take action to educate those invelved in the
chain of providing services, e.g. to educate tour operators, to inform the
public, e.g. by leaflets, and to oblige contracts to incorporate clauses
against CSEC. A key issue is how to monitor this self-regulation, as
it is “soft law™ and not *hard law”. The remedies for breaches are, of
course, not legal sanctions but more along the line of peer review and
pressure, with possibly exclusion or expulsion from the group. How-
ever, the experience of East Asia and the Pacific on the front is still
limited.

On another front, more members of the industry are willing to
establish hotlines or to interlink with NGOs to receive complaints. This
needs further exploration in the East Asia and Pacific region. Finally,
the media themselves are being called upon to act as monitars of
abuses and as protectors of children. Through investigative journa-
lism, many children have been saved from the sex trade, and this needs
to be maximised. However, the media also need to prevent themselves
from acting unethically, such as by printing the names and faces of
child victims unmasked and in breach of the child's right to privacy.
Various international and national media Codes are emerging to pro-
mote respect of human rights, including child rights, and these need
to be well implemented with transparent and credible monitoring and
pressures for accountability.

The rise of all these catalysts and stakeholders implies the
need to coordinate and cooperate well to maximise results and avoid
unnecessary overlaps in taking action against CSEC.

D) Plethora of Sex Exploiters

A difficult |, although not sufficiently addressed area, is how to
deal with the range of sex exploiters.® In many settings, there is a
tendency to concentrate on the misdeeds of “paedophiles”, i.e. those
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who like to have sex with pre-pubertal children. However, the range of
exploiters is much broader than that group. There are many exploiters
who are not paedophiles but who like to have sex with adolescents
under the 18 year old threshold in the post-pubertal stage. These “pre-
ferential” or “situational” exploiters of children also need to be dealt
with. There is also a tendency to highlight “foreign™ exploiters, while
not adequately countering the local clientele.

The almost natural reaction is to try to impose criminal sanc-
tions on them, and to make these sanctions more severe. However,
this is only one of the needed actions and it may at times not solve
the problem at all, especially if the exploiters have psychological
problems needing socio-medical-psychological treatment. Many
studies indicate that early interventions are the best, and it is best to
start when the potential or actual exploiters are young rather than to
leave it to adulthood when the remedies may be too late to change
their psychological patterns and behaviour. Yet, many countries in
East-Asia and the Pacific and elsewhere often do not have the psy-
chological facilities to deal with the issue.

What to do with the sensitive issue of the young sex exploiter of
other children ? It has to be recognised that at times young people
under 18 years of age also act as the sex exploiters of children, e.g.
when they act as pimps to procure other children. More often than
not, the criminal law already incriminates them, but there is a need
to examine the interventions in a child-sensitive manner. First,
generally children who have done something wrong deserve a second
chance to change their ways. They cannot be put in the same basket
as adult wrongdoers. Second, the CRC and related international in-
struments concerning children who have allegedly broken the law
already guide us on the issue by calling for a humane juvenile justice
systemn. There is a need to divert these children from sanctions such
as locking them up in prison. Detention should be a measure of last
resort, and a variety of community-based remedies need to be ex-
plored, e.g. community work exacted from the child who has done
something wrong, as part of "restorative justice”. Psychological help
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such as counseling is also essential to enable the young person
to change his/her ways. Third, reproductive health education and sex
education are important so as to enable children to understand the
parameters of human sexuality and conduct. Yet, this is regrettably a
taboo in so many East Asian and Pacific countries, as elsewhere.

The notion of sex exploiters of children also invites us to un-
derstand that there is a plethora of persons and or organisations in
the chain of exploitation. At times, it may be the parents. At others
times, it is the intermediary, the brothel owner, the so-called law en-
forcers, the client, members of the industry, and transnational criminal
syndicates. This implies the need for multi-leveled but interlinked
counteractions and support networks to tackle the chain of exploiters.

E) Integrated/Comprehensive Measures

The call for integrated and comprehensive measures is hardly
new and permeates international instruments such as the CRC and
the Stockholm Declaration and Agenda for Action. This implies a
variety of actions - laws, policies, programmes, practices, mechanism,
personnel, resources, information, inter-disciplinary cooperation, and
the building of an open process and mindset to respond to the needs
of the child holistically.

It calls for a broader alliance of actors from many disciplines -
law, psychology, medicine, science, ethics, politics, economics, socio-
logy, business and more to respond to the rights of the child in all
their manifestations. This is embodied in the new Global Movement
for Children propelled by UNICEF, and the results have to be moni-
tored progressively. It is thus worth having time frames and deadlines,
and this may also influence the targeting of future actions for the East
Asia-Pacific region and the global community. It is also linked with the
call for indicators of progress as benchmarks for development and is
interrelated with the need to integrate child impact assessment into
all programmes which affect children.
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Future Priorities:

In retrospect, the period between the First World Congress
and the Second World Congress has wilnessed several key devel-
opments of a positive kind in the East Asia and Pacific region. It has
witnessed the adoption of some national plans against CSEC, a
range of new laws and policies against CSEC, more prosecutions of
the wrongdoers, more programmes for preventing child abuse and ex-
ploitation and on child protection, more networks to help child victims,
more information gathering and research, and more capacity building
and mobilization against CSEC.

However, on a less positive front, to date, several countries do
not yet have national plans of action in accordance with the Stockholm
Agenda for Action, while weak implementation of activities against CSEC
pervades many countries, whether or not they have such national plans.
Also the national focal points against CSEC and data bases need to
be identified, established and or developed. The actions in favour of
prevention of CSEC, protection of the child victims, recovery and rein-
tegration of the victims, child and youth participation against CSEC,
and cooperative activities are also underdeveloped in various parts of
the region, such as in the Pacific island states. On a related front, those
programmes which exist in other countries and sub-regions, such as
the Mekong basin, need to be made more sustainable and expanded
to cover the whole range of children vulnerable to CSEC. A key issue
throughout is the need for more effective implementation of activities
to help children in a child-friendly manner.

Key priorities for the future for governments, in cooperation
with members of civil society and other actors, include the following:
e implement effectively the Convention on the Rights of the
Child and related instruments, including the Declaration
and Agenda for Action of the First World Congress against
Commercial Sexual Exploitation of Children ("The Stock-
holm Declaration and Agenda for Action”);
e for the countries which have not yet adopted the Stock-
holm Declaration and Agenda for Action, adopt this in-
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strument in an expedited time-frame, preferably before
2004;

e for the countries which do not have them yet, establish
and implement national agendas for action and national
focal points, with data bases and adequate resources,
consistent with the CRC and the Stockholm Declaration
and Agenda for Action in an expedited time-frame, pre-
ferably before 2006;

e encourage ratification and implementation of the re-
levant international instruments for child protection, in-
cluding the Optional Protocol to the CRC on the Sale of
Children, Child Prostitution and Child Pornography, ILO
Convention No.182 concerning the Prohibition and Im-
mediate Action for the Elimination of the Worst Forms of
Child Labour, and the Protocol to Prevent, Suppress and
Punish Trafficking in Persons, especially Women and
Children, Supplementing the United Nations Convention
against Transnational Organized Crime;

e support the process of the Second World Congress
against Commercial Exploitation and its outcome com-
mitment/declaration;

e underline and adopt integrated and comprehensive
measures as voiced by the Stockholm Declaration and
Agenda for Action to prevent CSEC, to protect the child
victims, to ensure their recovery and reintegration, to
enhance child and young people’s participation against
CSEC, and to promote closer collaboration and coopera-
tion against CSEC;

e ensure effective law enforcement and the criminalization
of CSEC, while not criminalizing/penalizing the child
victims;

e tackle more effectively the environment behind the root
causes of CSEC, including poverty, discrimination, social
disintegration and crime;

e address new forms of technology to use them well for
child protection and to counter their misuse;
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« broaden the networks of actors for child protection, in-
cluding NGOs, other members of civil society, community
watchdogs, the private sector, IGOs and government
personnel;

e expand programmes for capacity-building, including train-
ing and education of personnel and awareness-raising
among the public, and provide more accessible services
and child-friendly facilities and procedures to children
vulnerable to CSEC and their families;

e guarantee improved access to education and enhance
life skills education, reproductive health sex education,
including the issue of sexually transmitted diseases and
HIV/AIDS, and income-generating activities consistent
with the rights of the child;

e promote internal and cross-border cooperation to counter
child trafficking and other forms of CSEC.

e strengthen the use of national mechanisms, such as
national human rights commissions and ombudspersons,
bilateral and parallel agreements, such as Memorandum
of Understanding between neighbouring countries, and
regional arrangements/organisations, including ESCAFR,
ASEAM and the Pacific Islands Forum, against CSEC,
and support and improve the monitoring process against
CSEC;

e foster more concrete and sustainable participation of chil-
dren and young people in action against CSECG, includ-
ing in regard to the planning, implementation, benefit-
sharing and evaluation of programmes against CSEC.

This was the background paper written for the East Asia and Pacific
Regional Consultation for the Second World Congress against Commercial Sexual
Exploitation of Children (16-18 October 2001) in Bangkok, All views expressed are
personal. The author would like 1o thank the following for their kind assistance: friends/
colleagues from UNICEF, ILO, ESCAF, UNDF, UN Interagency Project on Human
Trafficking in the Mekong Sub-region, ECPAT, NGO Group for the CRC:Focal Point
on Sexual Exploitation of Children, Save the Children, and all the paper writers of
the Yokohama Congress.
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: Re-appraised

The issue of migrant smuggling and trafficking in persons,
especially women and children, has come to the fore dramatically in
recent years as part of the negative side of globalization. There are
dark forces at work exploiting innocent people globally, regionally and
nationally; such forces are often invisible, elusive and intractable. The
world is facing a proliferation of crime and criminality in their various
incarnations as a modern form of slavery, thus demanding closer
cooperation in terms of needed counteractions.

The literature on the subject is becoming copious, thus indicat-
ing that the knowledge base for action already exists to some extent.’
In this regard, the normative framework and responses referred to
below relate primarily to the laws and policies/plans at various levels
against the phenomenon of trafficking and smuggling. As will be seen
later, the normative framework already exists to inspire measures to
help the victims. The main challenge is the effective implementation
of laws and policies in practice, and this depends upon how they
help to protect rather than aggravate the plight of the victims.

At the outset, a number of considerations may be highlighted.
First, the trafficking in persons is both internal and external, within
countries and across countries. The phenomenon relates primarily to
the movement of persons coercively or due to abuse of authority by
those having power over the victims, for the purpose of exploitation.
By contrast, migrant smuggling is essentially a cross-border situation
entailing the procurement of the illegal entry of a person into another
country. Whether in relation to ftrafficking or smuggling, countries are
often concurrently source countries, transit countries and destination
countries.
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Second, while the trafficking for sexual exploitation - prostitution
- is often in the news, the trafficking phenomenon has many (more)
faces. For instance, it may relate to forced labour, debt bondage,
begging, child adoption, and even possibly the sale of human organs.
Women and girls are a particularly vulnerable group, especially in ra-
lation to sexual exploitation.

Third, the growing transcontinental nature of trafficking and
smuggling has put on the map new areas and populations affected
by the phenomenon. For example, a few years ago, who would have
heard of Uzbek and Russian women being trafficked or smuggled
to Bangkok ? Who would have imagined boat loads of Afghans and
Iragis en route to Australia, or Chinese nationals being trafficked or
smuggled in container lorries tofthrough Europe ? This geographic
and ethnic spread results in an understandable sense of insecurity
on the part of destination countries. Yet, at times it leads to overblown
fears with draconian actions in breach of human rights.

Fourth, in view of the increasing global pre-occupation with
the issue of terrorism since the attacks on New York on 11 September
2001, there is a trend on the part of several States to turn to more
stringent migration policies as a weapon against terrorism. A key
challenge is how to prevent over-reaction with drastic consequences
for the rights of migrants, especially victims of trafficking and smuggl-
ing. Interlinked with this is the worrying tide of racism and discrimi-
nation against migrants.

Fifth, any consideration of laws and policies would be incom-
plete unless the call for comprehensive measures is heeded, bol-
stered by genuine political commitment and adequate resources.
Added to this is the challenge of enabling the various stakeholders -
not simply States and intergovernmental organisations, but also civil
society actors, such as non-governmental organisations (NGOs), the
media, the business sector and the victims themselves - to cooperate
as a vigilant force against the phenomenon.
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The Normative Framework :

The framework of laws and policies/plans against trafficking
and smuggling can be witnessed at three levels: multilateral, regional
and national.

a) Multilateral

There are age-old treaties on the issue of trafficking. These
include the International Agreement for the Suppression of the White
Slave Traffic (1904)?, the International Convention for the Suppression of
White Slave Traffic (1910)°, the International Convention for the Sup-
pression of the Traffic in Women and Children (1921)*, the Interna-
tional Convention for the Suppression of the Traffic in Women in Full
Age (1933)° and the Convention on the Suppression of Trafficking and
the Exploitation of the Prostitution of Others (1949)%. All of them, to a
lesser or greater extent, were aimed at crime prevention and suppres-
s10n.

However, these early treaties suffered from the fact that they
were not gender-sensitive enough and were not broad enough to
cover the range of trafficking situations noted earlier. The 1949 Con-
vention suffered the further fate of being perceived as stigmatizing
prostitution, whereas globally, at least in relation to adult prostitution,
there are two contra-posed lobbies - one lobby views adult prostitution
as exploitation, while the other views it as legitimate work. All of these
early instruments were shaped by another defect; they belonged to
an era where there did not yet exist adequate monitoring mechanisms
at the international level to trace and track human trafficking and the
needed counter-measures.

More recently, a variety of treaties tackle the issue of traffick-
ing with increasing emphasis on a human rights perspective from the
angle of protection of the victims. These include:

¢ the Convention on the Elimination of All Forms of Dis-
crimination against Women (CEDAW) {19?9}?;
e the Convention on the Rights of the Child (CRC) (1989) %,
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e the International Convention on the Protection of the
Rights of All Migrant Workers and their Families (1990)%:

# the Hague Convention on the Protection of Children and
Cooperation in respect of Inter-country Adoptions
(1993)"".

e the International Labour Organisation (ILO)'s Convention
MNo.182 concerning the Prohibition and Immediate Action
for the Elimination of the Waorst Forms of Child Labour
(1999)™;

e the Optional Protocol to the CRC on the Sale of Children,
Child Prostitution and Child Pornography (2000).

There are also a number of other treaties related to the ILO,
such as those against forced labour, which have bearing on the issue
of trafficking.

Taken together, these human rights instruments advocate a
range of actions to respond to the rights of women and children which
have bearing on the issue of trafficking and smuggling. For instance,
the approach based on human rights calls for effective and woman-
and-child sensitive laws, policies, programmes, mechanisms, resources
and information/education to protect women and children. These in-
struments also have various monitoring mechanisms such as interna-
tional committees to oversee the performance of countries. They im-
ply greater transparency and accountability, as well as the empower-
ment of women and children in the process. Yet, the key challenge in
practice is their implementation, particularly at the national and local
levels. Lax implementation or poor enforcement is, in reality, often the
order of the day, and it is shaped in several settings by five key C's:
Corruption, Collusion, Cronyism, Clientelism and Crime.

In addition, a range of international declarations and plans of
action call for action against trafficking. These include the Plan of
Action of the International Conference on Population and Development
(1994)"3, the Beijing Platform of the World Conference on Women
(1995)'*, and the Declaration and Agenda for Action against Com-
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mercial Sexual Exploitation of Children adopted by the Stockhalm World
Congress on this issue (1996) (supplemented by the Yokohama Global
Commitment (2001) as the follow-up process for the Stockholm Con-
gress and Declaration)'®. The principles espoused by such instruments
pertain to both trafficking and smuggling, although the former is more
explicitly targeted. The human rights approach inherent in them calls
for responsive laws, policies, programmes, practices, mechanisms, re-
sources, monitoring and joint cooperation. A key tenet is to advocate
comprehensive actions - in law and in other fields - to thwart those
who abuse the persons concerned, while being victim sensitive. The
issue of individual responsibility for crimes has been given added im-
petus by the Rome Statute of the International Criminal Court (1998)'®
which confers jurisdiction on this new Court to tackle a number of in-
ternational crimes such as crimes against humanity and war crimes
which may cover elements of trafficking and smuggling directly or in-
directly.

The most recent treaties specifically on the issue of trafficking
and smuggling are two of the three Protocols attached to the United
Nations Convention against Transnational Organized Crime (1998)"7.
This Convention covers transnational crimes involving a structured
group of three or more persons. Of the three Protocols, the two most
pertinent to this study are as follows:

e the Protocol to Prevent, Suppress and Punish Trafficking
in Persons, especially Women and Children, supplement-
ing the United Nations Convention against Transnational
Organized Crime (1998)'%;

e the Protocol against the Smuggling of Migrants by Land,
Sea and Air, supplementing the United Nations Conven-
tion against Transnational Organized Crime (1998)'%.

By the middle of 2002, none of the three instruments mentioned
were yet in force. There were 141 signatories and 8 State Parties to
the U.N. Convention; 104 signalories and & State Parties to the anti-
irafficking Protocol; and 100 signatories and 6 State Parties to the anti-
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smuggling Protocol. Each of these instruments needs 40 ratifications
(State Parties) to enter into force.

With regard to the anti-trafficking Protocol, this definition of
“trafficking in persons” is stipulated :

“the recruitment, transportation, transfer, harbouring or receipt
of persons, by means of the threat or use of force or other
forms of coercion, of abduction, of fraud, of deception, of the
abuse of power or of a position of vulnerability or of the giving
or receiving of payments or benefits to achieve the consent of
a person having control over another person, for the purpose
of exploitation. Exploitation shall include, at a minimum, the
exploitation of the prostitution of others or other forms of sexual
exploitation, forced labour or services, slavery or practices
similar to slavery, servitude or the removal of organs. “(Article
3)

The Protocol provides the following directives for action:

« not only is coercion/force covered but also abuse of au-
thority as a part of the trafficking;

e the exploitation behind the trafficking encompasses sex-
ual exploitation and other forms, e.g. forced labour, sla-
very and removal of organs;

e consent on the pai{ of the victim is irrelevant;

e “child” means any person under 18 years old;

e legislation to criminalize the trafficking is to be adopted
by States parties;

e a wide range of measures to protect the human rights of
the victims is provided for, e.g. legal assistance, counsel-
ing, shelter and medical help in appropriate cases ;

& measures to permit the victims to remain in the territory
of the transit/destination country are to be considered in
appropriate cases;

= in relation to the State Party of which the victim is a
national or has a right of permanent residence, safe re-
turn of the victim to that State is to be facilitated;
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& measures to prevent the trafficking and to promote coop-
eration are to be adopted, e.qg. media campaigns, infor-
mation exchange and training, border controls, and secu-
rity of travel documents;

& monitoring of the implementation of the Protocol is pro-
vided for by the Convention against Transnational Or-
ganised Crime through periodic conferences of States
Parties.

This Protocol endeavours to answer the question concerning
the trafficked victim who is a refugee or seeking refugee status as
tollows:

“1. Nothing in this Protocol shall affect the rights, obligations
and responsibilities of States and individuals under interna-
tional law, including international humanitarian law and inter-
national human rights law and in particular, where applicable,
the 1951 Convention and the 1967 Protocol relating to the
Status of Refugees and the principle of non-refoulement as
contained therein." (Article 14)

In practice, this means that the rights of refugees are to be
guaranteed, even though such persons may also be victims of traf-
ficking. By implication, refugees are not be sent back to areas of dan-
gers (“non-refoulement”) and those seeking refugee status are to
have access to asylum procedures/refugee determination procedures.

Granted that the U.N. Convention against Transnational Or-
ganised Crime and the anti-trafficking Protocol above (as well as that
on smuggling below) were drafted primarily by governments, NGOs
have been critical of some of their contents as being deficient.?® In
particular, these instruments are seen as anti-crime measures without
being sufficiently human rights sensitive. For instance, in the provision
in the anti-trafficking Protocol on the assistance to the victims of traf-
ficking, instead of there being a clear commitment from member States
o render effective assistance, such States are only committed to pro-
viding assistance “in appropriate cases"(Article 6). This “diluted” style
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of commitment from governments is also seen in other Articles of
the Protocol. For instance, in regard to Article 7 on the status of the
victims of trafficking in receiving States, there is the following stipula-

tion:

*1. In addition to taking measures pursuant to article 6 of this
Protocol, each State Party shall consider adopting legislative
or other appropriate measures that permit victims of traffick-
ing in persons to remain in its territory, temporarily or perma-
nently, in appropriate cases.

2. In implementing the provision contained in paragraph 1

of this article, each State Party shall give appropriate con-
sideration to humanitarian and compassionate factors” (em-
phasis added by the author)

On another front, the anti-smuggling Protocol provides this

definition of migrant smuggling:

“the procurement, in order to obtain, directly or indirectly, a
financial or other material benefit, of the illegal entry of a per-
son into a State Party of which the person is not a national
or permanent resident.” (Article 3)

The Protocol provides the following directives for action:

e migrants are not to be liable to criminal prosecution for
the fact of having been smuggled;

e migrant smuggling is to be criminalized;

e a State Party which suspects that a vessel flying the flag
or displaying the marks of registry of another State Party
is engaged in smuggling of migrants by sea may notify
the flag State and request authorisation from the flag
State to board and search the vessel and take appropriate
measures vis a vis the smuggling ;

e« where a State Party suspects that a vessel is engaged
in migrant smuggling and is without nationality, it may
board the vessel, search it and take appropriate measures;
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measures taken in relation to migrant smuggling at sea
are to take account of the need not to interfere with the
rights and obligations under the international law of the
sea,

measures to prevent migrant smuggling and to promote
cooperation are to be taken, e.g. information exchange,
training and information dissemination programmes,
checks on travel documents, and border measures;
protection and assistance measures for the victims are
to include access to consular help under the relevant in-
ternational treaty on consular relations;

return of the smuggled migrants to the country of nation-
ality or country where they have permanent residence
is to be facilitated,

protection for refugees.under international law is ensured
with a provision similar to Article 14 of the anti-trafficking
Protocol above.

Upon scrutiny, while it is not altogether easy to distinguish
between trafficking and smuggling, one difference may be that while
trafficking is always exploitative of the victims, those being smuggled
by smugglers may at times be gaining some kind of benefit from the
smugglers (e.g. assisted passage to another country). From the angle
of the victims, therefore, trafficking is more objectionable than smug-
gling, although the latter may also be abusive.

Read together with the Convention against Transnational
Organised Crime, the anti-trafficking Protocol and the anti-smuggling
Protocol advocate at least a three- pronged approach, namely:

e prevent and combat the trafficking and smuggling, parti-

cularly by criminalizing such acts;

e treat those who are trafficked and smuggled as victims

with inherent nights;

e promote international cooperation such as through mu-

tual cooperation between law enforcers and extradition
of the culprits.
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Furthermore, even if the victims enter a country with false
documents, this should not per se lead to an offence being committed
by them as they may have had no option but to use such documents.
This is particularly pertinent to those seeking refugee status.

What then has been the impact of the U.N. Convention against
Transnational Organised Crime and its two Protocols? Since they are
not yet in force, it may be premature to offer a prognosis of their full
impact. However, it is ostensible that the process leading up to these
instruments and their finalisation has had substantial impact in a
variety of ways, including the following:

e greater public exposure to the issue of trafficking and
smuggling, and more extensive media coverage;

e greater political will of and more cooperation between
governments to address the issue, especially from the
angle of anti-crime measures, evident in some of the re-
gional and national actions cited below;

e greater sensibility towards the rights of the victims, exem-
plified by by various new laws on the subject, as seen
in the sections below;

e broader networking among civil society, such as NGOs.

However, implementation of anti-trafficking and anti-smuggl-
ing measures remains weak or selective on several fronts. Anti-crime
measures are often not victim sensitive enough. There is a tendency
among governments to propose new laws and policies on the issue,
without adequate attention to the question of how to promote quality
law enforcement. The emphasis on anti-trafficking and anti-smuggling
may also undermine the position of those seeking refugee status -
the latter may all too easily become “reclassified” from “refugee status”
with substantial guarantees - to “trafficked or smuggled status” with
fewer guarantees.
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b) Regional

An array of regional initiatives has arisen in recent years
against trafficking and smuggling, ranging from treaties to plans of
action, dialogue processes and joint actions. Most recently in treaty-
making, there is the Convention on Preventing and Combating Traf-
licking in Women and Children for Prostitution adopted by the South
Asian Association for Regional Cooperation in 2002%'. The treaty is
more limited in scope that the anti-trafficking Protocol noted above
since it only covers trafficking for prostitution and it only encompasses
protection for women and children. It defines trafficking as * the mov-
ing, selling or buying of women and children for prostitution within or
outside a country for monetary or other considerations with or without
the consent of the person subjected to trafficking” (Article 1). It calls
for measures for prevention, interdiction and suppression of such traf-
licking, paralleling many of the measures voiced by the anti-trafficking
Protocol above, particularly the criminalization of those who traffic in
women and children. Protection of the victims is called for ; this ranges
from information programmes to care, protective homes/shelters,
counseling, job training and repatriation of the victims. Measures of
cooperation between countries, such as mufual assistance in the legal
tield, are stipulated. Interestingly, the role of non-governmental organi-
sations is explicitly recognised, particularly in providing care and pro-
tection of the victims.

With regard to other parts of Asia and the Pacific, there are
various policies/plans of action and cooperative processes currently
at work. The Association of South-east Asian Mations has a plan of
action against transnational organized crimes which can also be used
to counter trafficking and smuggling™. There is the Asia-Pacific Con-
sultations (APC) Process dealing with refugees, displaced persons
and migrants; it holds periodic meetings to discuss issues which
cover smuggling and trafficking™. Likewise, the Asian Initiative against
lrafficking (ARIAT) which has a plan of action ranging from measures
of prevention to prosecution of the traffickers, rescue and reintegration
of the victims®*. A regional plan of action against trafficking has also
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been adopted under the umbrella of the United Nations Economic
and Social Commission for Asia and the Pacific (ESCAP)®®. There are
various projects on the issue under the United Nations in the Mekong
region.

A key declaration preceding both the APC and ARIAT pro-
cesses was the Bangkok Declaration on Irregular Migration adopted
by Asia-Pacific countries in 1999 resulting from the International
Symposium on Migration “Towards Regional Cooperation on Irregular/
Undocumented Migration™®. This called for closer cooperation, infor-
mation exchange and dissemination, criminalization of smuggling and
trafficking, and humane treatment of the victims. The Symposium lead-
ing to this Declaration was propelled by the escalation of irregular
migration in the region and the need felt by governments to come
together to cooperate more closely to address the issue. This was con-
ditioned by the many types of irregular migration - including forced
migration interrelated with human trafficking, the search for asylum
and cother displacements- needing comprehensive responses. The
follow-up to this Bangkok Declaration has been linked with the APC
and ARIAT mentioned above; it has manifested itself in more consulta-
tions and closer cooperation between governments, with emphasis on
more legislation/policies to criminalise human trafficking, and related
information sharing and dissemination.

The European, American and African regions all have inter-
governmental human rights protection systems in the form of human
rights treaties and mechanisms such as regional courts which can
help to protect victims. In recent years, they have been exploring more
avenueas for policies/ plans of action and cooperation dialogues speci-
fically on the issue of trafficking and smuggling. In Europe, there have
been several initiatives from the Council of Europe and the European
Union in the form of recommendations and joint actions®. The Euro-
pean Charter of Fundamental Rights proclaimed by the European
Union in 2000 has a provision related to the trafficking phenomenon®®,
while the Union itself is moving, through framework decisions, towards
more harmonisation of laws on this matter. There are various dialogue
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processes related to the Baltic Sea States Council and the Black Sea
I-conomic Council on the phenomenon®®. Central Europe has been
invalved since 1991 with the Budapest Process which also counters
organized crime and trafficking™.

In America, there is the Puebla Process involving North and
Central America in information exchange and cooperation on the issue
of irregular migration®", while South America began a parallel pro-
cess pursuant to the Lima Declaration of 1999%. In Africa, there is
the Migration Dialogue for Southern Africa (MIDSA) and a parallel
process for West Africa™.

In terms of transcontinental dialogue, various cooperation
meetings are held periodically between countries of North America,
Furope and Australia under the umbrella of the Intergovernmental
Consultation on Asylum, Refugees and Migration Policies (IGC)*. In
rizlation to the European and Asian countries formerly linked with the
Soviet Union, there is the process which emerged from the Geneva
Conference on Refugees, Displaced Person and cother forms of invol-
untary displacement under the umbrella of the Commonwealth of
Independent States (CIS) (1995)*. The Asian-African Legal Consul-
lative Committee has also decided to take up the issue of migration
recently, especially the protection of migrant workers™. Meanwhile, the
Asia-Europe Meetings (ASEM) have been targeting more measures
against human trafficking and have set up a computerised data base
on laws concerning child sexual exploitation™.

The most recent “pulse” on this issue was felt at the Confer-
ence on People Smuggling, Trafficking in Persons and Related
Iransnational Crime in 2002 in Bali on the initiative of Indonesia and
Australia. It had transcontinental participation at the ministerial level
lrom across the globe, involving over 50 countries and key international
agencies. While the refugee issue was discussed to some extent by
participants at the conference, there tended to be a shift of interest
lowards the trafficking and smuggling issue rather than refugee pro-
lection. The message from the Co-Chairpersons’ Statement under-
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lines priorities at this point in time, at least from the viewpoint of
governments, including the following™:

s more information and intelligence sharing arrangements;

e more cooperation between law enforcement agencies to
enhance deterrence and fight against illegal immigration
networks;

& more cooperation on border and visa systems;

more public awareness programmes;

» enhancemeant of return to the source country as a strategy
to deter illegal migration through the conclusion of appro-
priate arrangements;

e cooperation in verifying the identity and nationality of
illegal immigrants;

e assistance from the international community to tackle to
root causes.

[ ]

Consequently, two working groups have been set up to pro-
mote more interchanges; one on information exchange coordinated
by New Zealand and the other on laws/law enforcement coordinated
by Thailand.

There are various similarities between the regional approach
and the multilateral approach above. Both aim for criminalization of
smuggling and trafficking. Both recognise the question of victims' rights.
Both propound the need for more cooperation. The value added of the
regional approach is that precisely because it is smaller in scale, as
compared with the multilateral approach, there are more opportunities
for more focused activities and closer cooperation between countries
in each region. However, in reality, care should be exercised so that
the regional pre-occupation with “deterrence” should not be used to
deter migration (vis a vis the migrants) without other humane options.
The verbal commitment against trafficking and smuggling still need to
be matched by an equally strong commitment to protect victims' rights
in practice, rather than lip service, and to ensure that those seeking
refuge have effective access to asylum procedures/refugee determi-
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nation procedures and international protection in the absence of
national protection.

c) National

All countries have some laws which may be used against
trafficking and smuggling. The most obvious is the ubiquitous pre-
sence of national criminal laws. These are supplemented by various
labour laws and other more specific laws, e.qg. laws on child protection,
on violence against women and children, which may indirectly counter
trafficking and smuggling.

In recent years, several countries have taken a more focused
approach of passing targeted laws, particularly against trafficking. A
case in point is the United States which in 2000 passed the Trafficking
Victims Protection Act™. It takes a strong crime suppression approach
while having broader vistas. Forinstance, in addition to strong penalties
of fines and imprisonment for the traffickers, it provides for the possi-
bility of giving terporary visas - T visas - to the victims to stay on tem-
porarily in the United States to help prosecute the traffickers. It es-
lablishes an interagency task force to monitor the trafficking, and offers
economic alternatives to source countries to prevent and deter traf-
licking, such as micro-credit lending programmes, programmes to
promote women's participation in decision-making, educational pro-
grammes to help children access education, and assistance to non-
governmental organizations to help in the development process. |t
provides for annual reports covering the globe on what countries are
doing to curb the trafficking, with the possibility of sanctions to be
imposed on those failing to take adequate measures. While there are
many positive aspects of this new law, there remains a question con-
cerning whether the threat of sanctions is appropriate, especially if
it is based upon a degree of unilateralism. There is also a query con-
cerning whether the T visas will undermine the access of asylum-
seekers to refugee determination procedures.
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Another example is Thailand which has adopted a specific law
against trafficking in women and children. The 1997 law provides for
severe penalties against traffickers *°. It provides for more victim-friendly
procedures and opens the door to taking testimonies by videotape. [t
allows early depositions to be taken from victims and witnesses so that
they will not have to stay in the country too long, pending their return
to the country of origin. Interestingly, it provides for the role of non-
governmental organizations to provide shelters to the victims. This has
been supplemented by a memorandum of understanding between
government agencies and non-governmental organizations to treat
the victims of trafficking as victims rather than as illegal immigrants
where they enter the country in breach of the immigration law. The
approach is to shift them to welfare shelters rather than to incarcerate
them in immigration jail, pending their return home. In the return pro-
cess, safely is 1o be ensured for the viclims. These responses are
coupled with various national policies and plans of action against traf-
ficking and child sexual exploitation.

These developments are now being coupled with bilateral
agreements with neighbouring countries to ensure safe return of the
victims to the country of origin; potentially the first bilateral agreement
will be with Cambodia.

Have these laws and related policies led to a decline in traf-
ficking and smuggling ? There are no easy answers. In some coun-
tries, there have been huge caseloads of prosecutions of traffickers
and smugglers, e.g. China®'. Potentially, this may prevent many other
cases of trafficking and smuggling from taking place. In other coun-
tries, it has been very difficult to prosecute the wrongdoers, precisely
because generally law enforcement is poor and corruption is a major
hurdle to law enforcement as a whole.

The normative framework also needs to be re-appraised from
the angle of how some national laws may regrettably (rejvictimise
the victims rather than protect them. The stakes include the following;



Combating Migrant Smuggling and Trafficking in Persons, 231
especially Women: The Normalive Framework Re-appraised -

i. National immigration laws. The immigration laws of several
countries still have no adequate provision to exempt the
victims of trafficking and smuggling from their strictures. In
effect, this means that the victims who enter a country with-
out proper immigration papers are classified as “illegals”
or “llegal immigrants™ subject to fines and imprisonment,
Matters are aggravated by those systems which impose
upon their nationals the need to acquire exit visas before
leaving the country; those failing to do so may be treated
as “lllegals” or “illegal emigrants”. The juridical traumas
suffered by the victims may thus be three-fold: as victims
of trafficking and smuggling, as illegal immigrants and as
illegal emigrants.

ii. Mational Anti-prostitution Laws. Several countries still cri-
minalize prostitution, and those landing up in prostitution -
including victims of trafficking and smuggling - may find
themselves criminalized as prostitutes, Thus the double
stigma of being victims of trafficking and smuggling, and
criminals/prostitutes.

iii. National Juvenile Justice Laws. Several countries still treat
children and adolescents who find themselves in various cri-
minal activities as “delinguents” rather than as victims, in-
cluding in regard to sexual exploitation. The approach taken
by the law is thus punitive rather than child-rights-centered
and victim-responsive. The punitive approach may lead to
incarceration of the young people rather than their treat-
ment as victims leading to a healing process and social
reintegration.

There is, therefore, a need for transparency of the normative
responses so as to ensure that they do not re-traumatise the victims
and to ensure that those laws and policies which fail to meet interna-
tional standards are reformed accordingly.
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Finally, a caveat may be entered: it does not suffice to promote
the normative framework based only upon a crime suppression and
punitive approach. There are many other laws and policies beyond the
criminal law which need to be promoted. These include, for example,
laws promoting people's development and to counter poverty so that
people will become less gullible to the trafficking and smuggling. Such
laws may include law to promote access to education, law to foster
employment opportunities, law to provide micro-finance, law to offer
social security, and law to promote people’s participation and freedom
of association as a vigilant force against crime.

Collateral to these, labour laws can be used to give incentives
to employers so that they do not resort to employing victims of traf-
ficking and smuggling. They can also lead to regularisation of the
status of the victims, e.g. through registration of migrant workers {who
initially entered without proper papers/documents) with the authori-
ties, so that the illegal status is transformed inlo legal status. This
helps to prevent an underground situation whereby the victims are
manipulated and blackmailed by criminals and their syndicates con-
cerning their illegal status, in a vicious cycle of enslavement.

Above all, there is the pervasive issue of effective implemen-
tation with sensibility towards the victims, and this is regrettably lack-
ing in many countries.

The impact of the above has thus to be appraised at least
from the angle of guality law enforcement, good governance vis a vis
corruption, non-discrimination, and access to justice for all.

Orientations:

While the range of initiatives against trafficking and smuggl-
ing at the multilateral, regional and national levels above are generally
welcoma, an assessment of their operationalisation reveals various
challenges which need to be addressed more concrately,
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First, despite the definitions of trafficking and smuggling
offered by the normative framework, the overlap(s) or conflict(s) in the
application of these definitions should not be in underestimated in
practice. A key concern is that while some quarters may classify a
situation as smuggling, others may view that situation as a matter of
trafficking. Others may simply view it as an illegal situation of “illegals”.
The scenario becomes more complex when there are also claims of
asylum, opening the door to the possibility of refugee status. Legal
technicalities at the national level may regrettably be used to impede
rather than promote access to protection and justice for the victims.
A key question is to ensure that the victims are accorded the highest
protection and standard of treatment - and not the lowest.

Second, there is the related challenge of how the victims of
trafficking or smuggling are categorised by the legislation of source
countries, transit countries and destination countries. As already
noted, the victims are re-traumatised or re-victimised by various
national laws and policies when they are seen as “illlegals™ rather than
as victims. This exemplifies the situation where the law enforcement
itself is counter-productive because it aggravates the plight of the
victims, and such enforcement is rendered more reprehensible if it
is influenced by corruption.  The preferred method of classifying the
victims is to regard them as “irregulars” or * irregular migrants”, imply-
ing that although in strict law, they are “illegals”, they should not be
treated negatively by the law and that other avenues for preventing
and solving their dilemmas should be explored. This would imply, for
instance, that if they enter a country without proper travel documents,
humane oplions should be explored, e.g. housing them in shelters
pending their return home rather than detaining them in immigration
jail.

Third, many responses to the issue of trafficking and smuaggl-
ing are not yet gender-sensitive enough and women’s rights have not
been mainstreamed sufficiently into national legislation and policies
in several settings. This is compounded by the belt of patriarchy which
exists in many regions and negative traditional practices which dis-



234 Combating Migrant Smuggling and Trafficking in Persons,
: especially Women: The Normative Framework Re-appraised

criminate against women. A parallel situation pertains to child victims
whose rights have not been integrated adequately into the national
and local framewark, compounded by a patriarchal culture.

Fourth, it is important to view the various responses to combat
trafficking and smuggling from the angle of how they address both the
demand and supply behind the phenomenon. Often, the environment
of poverty and underdevelopment is seen as a key factor propelling the
supply. By contrast, the demand side interrelates with the spread of
crime, related intermediaries and the pull of the market in terms of
clients, customers and members of the business sector worldwide.
Yet, the profiles of those behind the demand side, especially their
psychological patterns and distortions, are often not adequately docu-
mented or undersiood, thus weakening the needed counteractions.

Fifth, there is a tendency on the part of several States to deny
that migration is a normal rather than an exceptional phenomenon,
This is enmeshed in a “zero immigration” policy that is counterproduc-
tive and unrealistic. It also adds fuel to the premise that the less the
possibility of legal and orderly immigration channels into a country,
the greater the likelihood of clandestine channels being used by those
seeking entry who then land up in the trap of trafficking and smuggl-
ing into that country.

Finally, while international cooperation is emerging on many
fronts against trafficking and smuggling and this is welcome, a per-
sistent challenge is to ensure that it reaches those in need and that
there is effective implementation of the norms which are victim-sensi-
tive. It depends upon effective programming and related monitoring
with disaggregated data on a long term basis; these demand actions
beyond by the mere presence of laws and policies.

The preferred orientations for the future include the following:

« there is a need to propagate the message that migration
is a natural process and that the better way of dealing
with it is through orderly and regular channels giving rise
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to managed migration rather than clandeastine migration,
with the realisation that the lack of such channols may
fuel human trafficking and smuggling;

it is important to bear in mind the population projections
for the future and their interrelationship with migration,
the fact that in the next century, population growth will
take place primarily in developing countries, especially
Asia and Africa, with an ageing society in the North should
provide a prognosis for the type of out-migration which
will take place towards developed countries®’;

the positive features of migration, especially the contribu-
tions of the migrants to the destination countries, should
be recognised, and there is a need to nurture, from an
early age, an appreciation of the diversity of different
ethnic groups to prevent racism and discrimination,
trafficking and smuggling of persons are the negative
side of migration; to counter them, criminalization of such
conduct is essential and this can be done by means of
national criminal laws or more specific legislation targeted
against trafficking and smuggling, coupled with effective
law enforcement; such laws should abide by international
standards, especially the two new Protocols and the vari-
ous human rights instruments mentioned;

ratification of the two Protocols and related human rights
instruments should be fostered, together with effective
implementation against the traffickers and smugglers,
national actions complying with these instruments should
be to the benefit and nol lo the detriment of the victims-
they need 1o be losled from the angle of how they re-
specl human nights |

the crime supprossion and punitive approach by itself is
inadequate; il neads to be coupled with a variety of mea-
sures almad al peopla's development, countering poverty
and promaoling ivelihood opportunities;
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e laws, procedures, policies and programmes countering
trafficking and smuggling should be victim friendly, gen-
der-sensitive and attuned to international human rights
standards; they need to be transparent, open to reforms
and be part of a socialisation and mobilisation process
and educational/awareness campaigns respectful of
human rights, while not impeding people's right to leave
and seek asylum in other countries;

& access to help for the victims needs to be enhanced,; this
implies a role not only for State organs and international
organizations but also for civil society actors, including
NGOs, the media, the business sector and survivors of
the trafficking and smuggling to protect and assist the
victims, in addition to international protection where na-
tional protection is deficient;

e actions against trafficking and smuggling should target
both the supply and demand, and the good practices on
this front need to be identified and supported, while over-
coming the not-so-good-practices; a systematic moni-
toring programme and long term data collection and
sUrveys are required;

e in-country and inter-country cooperation is a key to coun-
tering trafficking and smuggling, and it needs to be bol-
stered by political will and adequate resources; it should
avoid duplication and wastage, while being targeted to
efficacy and sustainability in implementing the normative
framework, with due regard to the need for empowerment
of women and children.

This paper was prepared for the Berne Initiative 2002 - The International
Symposium on Migration, Geneva, 23-25 May 2002, The author wishes to thank
warmly Phil Marshall, Farooq Azam, Lance Bonneaw, Herve Berger, Hans van der
Glind, Jahanshah Assadi, Indrika Ratwatie, Khun Jiravudh, G.Balagopal, Anne
Gallagher, Alex Aleinikoff, the Internalional Organization for Migration (IOM) and
the Office of the United Mations High Commissioner for Refugeas (UNHCR) for
some of the information wused in this study.  All views expressed are the aulhor's
personal views,
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1apter IX

De-mining South-east Asia:
An Overview of Current Challenges

The havoc caused by anti-personnel mines, namely, mines tar-
geted to harm humans upon contact or when humans are near them,
is already well-known internationally. It is estimated that there are over
100 million uncleared mines globally causing thousands of deaths and
injuries each month. While a mine costs a few dollars to produce, it may
cost more than 1000 dollars per mine for mine clearance. As noted by
one humanitarian worker:

*Mines may be described as fighters that never miss, strike
blindly, do not carry weapons openly, and go on killing long
after hostilities are ended. In short, mines are the greatest vio-
lators of international humanitarian law. They are the most
ruthless terrorists.”

Anti-personnel mines cause multiple damage for individuals,
families and communities, and the dire consequences are long term.
Where they destroy bread-winners, families are often pushed into
situations of poverty. The traumas inflicted are both physical and men-
tal, generational and inter-generational. Precisely because these mines
are situated mainly in developing countries, they add to the depletion
of resources which could otherwise be spent on national and human
development. The lact thal so many of the victims are children adds to
the shame lacing the global community when the destinies of young
lives - and sociatios - are destroyed and mulilated beyond repair.

Like other reglons ol the world, South-east Asia has been a
regrettable crucible for the use ol anti-personnel mines and other weap-
ons such as unaxploded ordnances (LUX0Os), particularly in the form of
“bomblets”. The various armed conllicls - old and new - have infested
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the region with these weapons which lie in wait to inflict hidden trag-
edies on innocent lives. Various areas are particularly plagued by
them. These areas - past and or present - include the borders between
Thailand and Cambodia, Myanmar and Thailand, Malaysia and Thai-
land, Vietnam and China, Laos and Thailand, and internally in the
Philippines, Laos, Cambodia, Myanmar, Indonesia, Vietnam, and Ma-
laysia.

A pivotal development to reverse the expansive tide of anti-
personnel mines was the advent of the Convention on the Prohibition
of the Use, Stockpiling, Production and Transfer of Anti-Personnel Mines
and on their Destruction (otherwise known as the “Ottawa Convention®)
in 1997. It entered into force in March 1999. This international treaty
provides the framework for banning such mines and establishes the
steps to be taken progressively for their eradication. While the Conven-
tion is only open to membership by States, the principles inherent
therein can be said to be part of customary international law binding
on all persons and groups/organizations, in addition to States. This Is
particularly pertinent to various non-State actors in the form of armed
opposition groups which often deploy such mines.

In this Convention, “anti-personnel mine” is defined as "a mine
designed to be exploded by the presence, proximity or contact of a
person and that will incapacitate, injure or kill one or more persons”
(Article 2(1)), and "mine” means “a munition designed to be placed
under, on or near the ground or other surface area and to be exploded
by the presence, proximity or contact of a person or a vehicle” (Article
2(2)). Member States undertake not to use any of the anti-personnel
mines, not to develop, produce, acquire, stockpile, retain or transfer
them, and not to assist in any of such actions. They are obliged to
destroy those anti-personnal mines which they have stockpiled not
later than four years after the entry into force of the Convention for the
member State. They are obliged to destroy such mines under their
jurisdiction or control not later than ten years after the entry into force
of the Convention for the State, subject to possibly an extension for a
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period of up to ten years. The Convention calls for legal, administrative
and other measures to implement the Convention at the national level.

International cooperation and assistance, including on mine
clearance and mine destruction, are stipulated, and various transpar-
ency measures, including annual reports on how each member State
is implementing the Convention - to be sent to the United Nations
Secretary-General, are provided for. Fact-finding missions may be sent
by member States to another member State for the purpose of clarify-
ing how the latter is implementing the Convention. There are to be re-
view conferences to assess the Convention in action, the first of which
is to take place five years after the entry into force of the Convention.
There are also various standing committees of experts (established
in 1999) helping in the process leading to the first review conference;
they cover mine clearance, victim assistance, stockpile destruction, rel-
evant technologies, and operation of the Convention.

In this setting, there has been aclive participation by some
South-east Asian countries in the Ottawa Convention. Currently, Cam-
bodia, Malaysia, Philippines and Thailand have ratified the Convention,
thereby accepting it as fully binding. Brunei and Indonesia have signed
it, while Laos, Myanmar, Singapore, Vietnam and China have not yet
done so. Of these eleven countries, ten (the exception being China)
are members of the Association of South-east Asian Nations (ASEAN).

Those countries which have ratified the Convention have
taken various positive steps to implement it. These include the enact-
ment ol implemaonting legislation in Cambodia and Philippines, the
adoption ol a national plan of action on the issue in Thailand, the sett-
ing up ol various bodies 1o oversee and or implement the Convention,

such as a nalional commiltee in Thailand and the Thailand Mine
Action Centre, de-mining activitios, such as an active mine destruction
programme [n Malaysia and the decision not to keep any mines for
training purposas, and antl-mina training and dissemination pro-
gramme in many eountries, in addition lo more victim assistance. These

countries have bean improving thair data base by undertaking land-
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mine impact surveys, as well as sending their reports to the United
Mations, Countries which have not signed or ratified the Convention
have also undertaken some constructive programmes, such as on
training and dissemination in relation to de-mining activities and wvic-
tim assistance.

A number of key challenges pertain to the region in the per-
spective of globalization.

First, the fact that various countries have not yet become par-
ties to the Convention is a loophole which means that these countries
do not yet wish to participate fully in the international framework to
ban anti-personnel mines. This is despite the fact that at the beginning
of 2002, over 140 countries had signed and or ratified the Convention,
representing some three quarters of the world's nations. Yet, it may be
noted that some of the world’s superpowers have failed to set a good
example on this front, since they too have not ratified and have dis-
tanced themselves from the Convention.

Second, there are both the supply and demand factors -both
licit and illicit - which have not yet been tackled effectively. Some
South-east Asian countries are producers/exporters of anti-personnel
mines, others are consumersiimporters, or they are concurrently both
part of the supply and demand. Positively, one South-east Asian
country - Singapore - which is a producer has imposed a moratorium
on exports of such mines. Yet, some countries from and beyond the
South-east Asian region have set a negative precedent by persisting
to be both part of the supply and demand.

Third, in spite of the clear international message against anti-
personnel mines, some countries in this region and beyond are still
deploying anti-personnel mines. At times, there may be a cross-border
situation whereby the authorities of a country or various non-State
actors intentionally deploy mines on the other side of the border.

Fourth, there are some difficulties in interpreting the Conven-
tion. One issue pertains to the definition of “anti-personnel mine” given
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above. Does it cover those command-detonated mines, described by
one academic publication as “munitions which can only be triggered
manually by a combatant and cannot be detonated simply by the
presence, proximity or contact of a person” ? In this regard, Claymore
mines are a key example. It seems that the Convention does not pro-
hibit them. However, in practice, the Convention has inspired at least
one South-east Asian country (Thailand) to destroy them. Moreover, it
should be noted that the Convention does not cover anti-tank mines.

On another front, there is an issue concerning whether the
Convention prohibits the “transit” of anti-personnel mines , for example,
mines stocked on ships passing through the coastal waters of the
region. In the latest issue of the Landmine Manitor (2001), a non-gov-
ernmental publication, this submission deserves note: “The Interna-
tional Campaign to Ban Landmines believes that if a State party wil-
fully permits transit of anti-personnel mines which are destined for
use in combat, that government is violating the spirit of the Mine Ban
Treaty, is likely violating the Article 1 ban on assistance to an act pro-
hibited by the treaty, and possibly violating the Article 1 prohibition on
transfer.”

Fifth, the situation is rendered more complex by the fact that
several non-State actors are active in the region and they are using
anti-personnel mines extensively. A key concern is how to engage
them at the humanitarian level so that they will commit themselves to
avoid using such mines and to destroy them. Real-politik also dictates
the need to be sensitive to finding non-violent avenues for dealing with
the claims of national liberation movements and ethnic minorities to
self-determination {(often the motivating factor of these non-State
actors)

Sixth, whathar among Slates or non-State actors, there is the
perennial “sacurity” argument used by them to retain such mines for
the purpose ol delence or sell-delence. This is in spite of the interna-
tional advocacy thal anti-porsonnol mines are not strategically all-im-
portant for winning wars; that thare are more effective military options
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without having to use anti-personnel mines; that these mines often in-
jure those deploying them; and that they create more havoc among
innocent civilians than combatants. In reality, the security debate has
been exacerbated by the threat of terrorism, especially in the wake of
the attacks on New York on September 11, 2001, and it is an area
needing more balanced and rationalised dialogue.

Seventh, the national measures to implement the Convention
vary in terms of their effectiveness. They range from the use of laws
pre-existing the Convention (e.g. Thailand) to new legislation { e.g.
Cambodia and Philippines). Yet, the mere presence of national laws
and related plans or policies are not necessarily a guarantee for
upholding the Convention unless there are activities in action, e.g. ac-
tual destruction of stockpiles, an end to the manufacture, use, export
and import of these mines, surveys to assess impact on the popula-
tion, de-mining through mine clearance, training for these purposes,
ming awareness programmes, victim assistance and long term reinte-
gration into the community, including non-discrimination against those
with disabilities.

Eighth, the transparency process still leaves much to be de-
sired. Several countries do not yet have an adequate data base on
the situation of mines within their countries. Such data need to be
collected and channeled well into the national reports submitted to the
United Nations. Some of the data currently available also reveal that
some countries are keeping too many mines for research and training
purposes, although in principle under the Convention, mines for these
purposes are permitted to a limited extent.

Minth, there is the issue of resources. While international finan-
cial aid and technical help have been forthcoming on many fronts and
this is welcome, there is the fear that such assistance may not be sus-
tainable. There is also a question concerning whether the recipient
State itself has tapped national resources sufficiently, since the State
itself has committed itself to implementing the Convention. Yet, there
lies the potential paradox that external aid may create a dependency



De-mining Sowth-east Asia: 249
An Overview ol Currenl Challenges -

syndrome, while the national commitment to the Convention on the
home front may be more verbal than material.

Tenth, while victim assistance and civil society participation are
essential to provide the Convention with a human face, the realities are
more complicated. It is worth recalling that the massive advocacy and
mobilization in favour of the Convention were very much due the work
of non-governmental organizations, key components of civil society.
It is worth realising that today much of the transparency in relation to
the implementation of the Convention is due to civil society monitor-
ing, e.g. in the form of the Landmine Monitor Reports. Yet, such parti-
cipation is limited, if not suppressed, in less liberal systems. On a
related front, there is at times failure to ensure that the mine victims
receive long term help, that they are able to reintegrate into society,
that they have livelihood options and opportunities, and that they are
treated humanely without discrimination.

In conclusion, the challenges noted above can only be res-
ponded to eftectively if the following orientations are borne in mind;

e the need for States to accede to or ratify the Ottawa Con-
vention as a common platform for global action, in addi-
tion to other international humanitarian law Conventions
andthose on disarmament.

e the need to tackle both the supply and demand factors
behind anti- personnel mines in both developing and de-
veloped countries, and to call upon all South-east Asian
countries and ASEAN to adopt a policy against such

mines,

e lhe noad 1o ensure effective implementation of the Con-
voanlion through comprehensive and inter-sectoral mea-
sBures | o). adequale laws, policies/plans, programmes,

pood practices, maechanisms, personnel and resources,
e the need 1o engage not only States but also non-State

actors lo commit themselves not to use anti-personnel

mines, &.g. by making a public declaration on the issue,
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o the need to deal with the “security” issue and terrorism
constructively, to identify military options without having
to use anti-personnel mines, to highlight that the Con-
vention exemplifies the quest for human security, and
to underline that there is no inconsistency between the
Convention and seli-defence;

e the need to improve national data by building a more
systematic data base and ensure compliance with the
transparency conditions under the Convention;

e the need to attend to the needs of victims accessibly with
gender-and-child sensitive programmes;

e the need to provide space for civil society participation in
implementing the Convention, in monitoring and review-
ing its implementation, and in following up the needed
reforms;

e« the need to ensure that developing countries are assisted
efficaciously to implement the Convention and that the
flow of development assistance is sustainable, while be-
ing paralleled by equitable national allocation of re-
sources to eliminate anti-personnel mines;

e the need to target not only curative action but also pre-
ventive action with a broad socialization, awareness rais-
ing and educational process from a young age, con-
ducive to the spirit of peace, human rights, democracy,
sustainable development and good governance, so as
to forestall the use of anti-personnel mines,

This paper was prepared for the Conference on Anti-personnel Minas,
Bangkok, May 2002. The author wishes to thank warmly the Thai Ministry of
Foreign Affairs; Maj.Gen. Gili Suksomstarn of the Thailand Mine Action Centre; and
the International Committee of the Red Cross, for some of the information used
in this study. The views expressed are the author’s personal views.
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Th t x Humanitarian Intervention:
% ap er An Emerging Rule of International Law?

The terrorist attack on New York on September 11, 2001 (the
“9/11" incident) has raised - to fever pitch - international and national
debate on the guestion of use of force against the perpetrators. In
essence, action in response to “9/11" has been a matter of self-de-
fence, namely, the aggrieved state and its allies defending themselves
against an armed attack.

The issue of “humanitarian intervention” relates to a differant
type of use of force; it involves military (and other coercive) measures
taken by an international actor, especially a state, against another state
due to gross human rights violations - a humanitarian crisis - in the
latter. Classic cases on this front include the military action of India in
1971 in a neighbouring country - what was then East Pakistan - which
later led to the birth of Bangladesh, and the military action of Tanzania
in 1979 in Uganda which helped to restore normalcy after the dictato-
rial regime of Idi Amin. A more recent candidate for heated debate is
the military intervention of the North Atlantic Treaty Alliance (NATO), a
collective self-defence pact, in 1999 in Kosovo - a part of (former)
Yugoslavia, where the government of the latter had created a humani-
tarian crisis of epic proportions. All these instances bypassed the
United Mations{UM) system in that they did not seek prior authoriza-
tion from the UN, the main channel for multilateral action globally;
they were thus unilateral acts.

Humanitarian intervention is a double-edged sword, principally
because one man’s so-called humane action to help those in need in
another country may simply turn out to be another person's pretext for
an aggressive act steeped in illegitimacy. The term itself is rendered
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more complex because it is often coupled with another term embodied
in the notion of a “right”, namely, “the right to humanitarian interven-
tion”, which raises additional issues of interpretation enmeshed in am-
bivalence. Interestingly, both “humanitarian intervention™ and “the right
to humanitarian intervention” are not found explicitly in the UN Char-
ter - the international treaty of almost biblical importance which es-
tablishes ,to a large extent, international law on the subject of the use
of force.

Atthe outset, a variety of norms emerging from the UN Charter
shaping the parameters of use of force may be noted. Generally, the
use of force is illegal in international law. Article 2(4) of that Charter
stipulates that states are to refrain from “the threat or use of force
against the territorial integrity or political independence of any state,
or in any other manner inconsistent with the purposes of the United
Mations”. In addition, its Article 2(7) underlines the sovereignty of the
state and the norm of non-intervention by adding that nothing in the
UM Charter allows the UN “to intervene in matters which are essentially
within the domaestic jurisdiction” of the state. Such norm is subject to
two main exceptions recognised by the UN Charter, First, states have
the right of self-defence as defined by Article 51 of the UN Charter.
Second, enforcement measures - including military action - taken un-
der Chapter VIl of the UN Charter sanctioned by the primary organ
of the UM system, the Security Council, are permitted.

The preferred forum for sanctioning the use of force consistent
with the UN Charter is visibly the Security Council. Yet, it was dysfunc-
tional for decades due the Cold War and the threat of velo by the
permanent members of the Council in the face ol any advocacy of
enforcement measures from the UN. The situation improved in the
1990s after the end of the Cold War, and various measuras aquivalent
to military measures by the UN have been laken in some countries,
such as Somalia in 1992, albeit with many difliculties and aven lailure
A crucial question in this regard is : if the UN fails to take or procrasli-
nates in taking action to prevent human rights violations or lo prolect
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people from such violations in a state, can individual states (or related
organizations) take military action tantamount to humanitarian inter-
vention legitimately ? The answer is not clear-cut and is replete with
ambiguities as follows:

First, it is debatable whether the term “humanitarian interven-
tion" should be used to cover UN action as contradistinguished from
action on the part of states without UN backing. In much of the litera-
ture on the subject, the term has been used to cover the action of the
latter rather than the action of the former. Intriguingly, UN resolutions,
particularly from the Security Council, do not generally use the term
“humanitarian intervention” or “the right to humanitarian action”, per-
haps expressly to avoid terminological difficulties. For example, Secu-
rity Council Resolution 794 (1992) in relation to Somalia permitted
members states to “use all necessary means to establish as soon as
possible a secure environment for humanitarian relief operations”
under Chapter VIl of the UN Charter.

Second, should “humanitarian intervention™ be seen as a
right and whose right is it, anyway 7 As seen above, if it is used in the
context of UN-sanctioned measures, actions related to such term are
legitimate, while actions beyond such measures are open to guery,
if not illegitimacy.

Third, does “humanitarian intervention” pertain to military action
to protect a state's nationals in another state - “our nationals”, or does
it cover only military action to protect the nationals of the latter - “their
nationals”™ ? Much of the literature on the subject relates to the latter
rather than the former. However, the distinction is not always clear.
For example, United States (US) military action in Grenada in 1983
was arguably to protect US nationals rather than the local population.

Fourth, given the fact that since the end of the Second World
War, armed conflicts and related tensions have tended to be intra-
state (“civil wars” and “ethnic cleansing”) rather than inter-state (“inter-
national wars"), military action is rendered more complex by the notion
of the sovereignty of states in such situations and the alleged “intangi-
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bility” of such notion. Some states persist in advocating an absolute
form of state sovereignty, but the international trend is to limit such
absolutist mindset. For example, it is the general international position
that advocacy of human rights is a part of international jurisdiction;
it cannot be classified by a state as interference in the domestic
affairs of such state and it cannot be subjected to state sovereignty.
Yet, whether such position should be open to military action to protect
human rights as part of international jurisdiction is unclear and is at
the heart of the heated discourse on humanitarian intervention. This is
further complicated by potential or actual double standards inherent
in the fact that often it is more difficult to take action against the acts
of developed countries and the powers-that-be than against those of
developing countries in relation to human rights violations.

Fifth, there is an intriguing lobby which claims that while the
right to humanitarian intervention is not found in the UN Charter, it
may find itself in the perimeters around the Charter, particularly in the
form of an emerging international custom. Generally in international
law, for an international custom to arise, there must be two elements
concerning the alleged rule or norm : uniformity of practice, on the one
hand, and acceptance of the rule as having legally binding force, on
the other hand. Does the right to humanitarian intervention fit this bill ?

On the one hand, one incident attesting possibly to the emer-
gence of a rule of international law on this front is the Kosovo crisis.
Although there was no attempt by NATO to seek UN Security Council
backing for its military action against {former) Yugoslavia (for fear of a
veto from Russia and China), a proposed resolution by three mem-
bers of the Security Council “after the event” of the intervention to
reprimand the action of NATO as an illegality was defeated, thus im-
pliedly legitimising NATO action to a certain degree. Subsequent re-
solutions of the Security Council backing the despatch of peace-keep-
ing troops to Kosovo also did not guestion the action of NATO, thus
indicating acceptance of a fait accompli which may reinforce tha ar-
gument for the emergence of a norm in favour of humanitarian intar-
vention.
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On the other hand, it may countered that the instances related
to humanitarian intervention by states vis a vis another state (rather
than the UN vis a vis another state) are the exception rather than the
rule and that there is little state practice to prove the uniformity of
practice and legally binding nature of the rule being advocated. In
reality, it may be argued that the Kosovo-related military action and
others falling into the realm of humanitarian intervention were/are a
rarity which would not embody extensive or uniform state practice. At
most, therefore, there is a practice based upon political necessity
("opinio necessitatis”) rather than a practice based upon binding law
(“opinion juris”).

Another lobby may go even further by simply claiming that all
forms of military-style humanitarian intervention which are not sanc-
tioned by the UN are illegal, and that the Kosovo-related action was
not just an anomaly but an illegality. Given these contra-posed views,
there is a potentially vicious, if not vacuous, cycle of claims and coun-
ter-claims concerning whether humanitarian intervention really is
emerging as an international rule. A lawyer's paradise or a politician's
nightmare 7

Sixth, recent reflection on the subject has opened the door
to another approach. It is better to avoid talking about the right to
humanitarian intervention. Rather, the approach should be to advocate
the duty or reasponsibility to protect victims; while the primary respon-
sibility rests with the state to protect its nationals, the international
community can step in - even militarily - to help victims where the stale
fails to do so (subject to a number of conditions dealt with below)
This approach has been espoused by the 2001 Report of tha Intarna
tional Commission on Intervention and State Sovereignty, an indepon
dent think tank with high-powered political affiliations. The core prin-
ciples behind that responsibility are identified by the report entitied
“The Responsibility to Protect” as follows:
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“(1) Basic Principles:

A) State sovereignty implies responsibility, and the pri-
mary responsibility for the protection of its people lies
with the state itself.

B) Where a population is suffering serious harm, as a
result of internal war, insurgency, repression or state
failure, and the state in question is unwilling or unable
to halt or avert it, the principle of non-intervention
yields to the international responsibility to protect.

(2} Foundations:
The foundations of the responsibility to protect, as a guid-
ing principle for the international community of states, lie in:

A. obligations inherent in the concept of sovereignty;

B. the responsibility of the Security Council, under Article
24 of the UN Charter, for the maintenance of inter-
national peace and security;

C. specific legal obligations under human rights and
human protection declarations, covenants and trea-
ties, international humanitarian law and national law;

D the developing practice of states, regional organiza-
tions and the Security Council itself.

(3) Elements:
The responsibility to protect embraces three specific res-
ponsibilities:
A. the responsibility to prevent: to address both the root
causes and direct causes of internal conflict and
other man-made crises pulting populations at risk.

B. the responsibility to react: to respond fo situations ol
compelling human need with appropriate measuros,
which may include coercive measures like sanclions
and international prosecution, and in extreme casos,
military intervention.
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C. the responsibility to rebuild: to provide, particularly
after a military intervention, full assistance with recov-
ery, reconstruction and reconciliation, addressing the
causes of harm the intervention was designed to halt
or revert.”

This approach is more comprehensive than “humanitarian
intervention” since it also address prevention and recovery factors.
While this position is persuasive , it has yet to be espoused more
broadly internationally. It also needs the green light from the UN, per-
haps by means of a resolution or a declaration, to make it more con-
vineing.

Seventh, even if one espouses the right to humanitarian in-
tervention or the obligation to protect one's citizens (and non-citizens
on one's territory), various criteria still have to be formulated to test
the legitimacy of military action. For example, it could be argued that
even if there is a right to humanitarian intervention, it can only be
exarcised legitimately if the use of force is genuinely necessary and
proportional to the harm suffered by the people in the country being
sanctioned against, if the military invasion is only temporary and
leads to a withdrawal after the harm has been remedied, and if the
Security Council is notified of the military act (although not neces-
sarily approved of by a resolution of the Security Council). However,
in reality, there are no universally accepted criteria on this front, pre-
cisely because the right to humanitarian intervention has not been
accepted unequivocally internationally.

The latest thinking on such criteria is found in the report on
the Responsibility 1o Protlect already mentioned. The criteria or prin-
ciples for military intervention are as follows:

"1} The Just Cause Threshold:

Military intervention for human protection purposes is an
exceptional and extraordinary measure. To be warranted, there
must be serious and irreparable harm occurring to human
beings, or imminently likely to occur, of the following kind:



258 Hurnanitarian Intarvention:
: An Emerging Aule of International Law?

A. large scale loss of life, actual or apprehended, with
genocidal intent or not, which is the product either of
deliberate state action, or state neglect or inability to
act, or a failed state situation; or

B. large scale ‘ethnic cleansing’, actual or apprehended,
whether carried out by killing, forced expulsion, acts
of terror or rape.

2) The Precautionary Principles:

A. Right intention: The primary purpose of intervention,
whatever other motives intervening states may have,
must be to halt or avert human suffering. Right inten-
tion is better assured with multilateral operations, clearly
supported by regional opinion and the victims con-
cerned.

B. Last resort: Military intervention can only be justified
when every non-military option for the prevention or
peaceful resolution of the crisis has been explored,
with reasonable grounds for believing lesser measures
would not have succeeded.

C. Proportional means: The scale, duration and intensity
of the planned military intervention should be the mi-
nimum necessary to secure the defined human pro-
tection objective.

D Reasonable prospects: There must be a reasonable
chance of success in halting or averting the suffering
which has justified the intervention, with the conse-
quences of action not likely to be worse than the con-
sequences of inaction.”

While these criteria are generally laudable, they still need to
be mainstreamed into international law, especially as linked with the
UN system.

Eighth, no analysis of the issue of humanitarian intervention
would be complete without attention to the actors at stake. The LN
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Security Council is the primordial organ of the UN system to help
maintain international peace and security, and it is to this organ that
one should look first and foremost to respond to the need for military
action in dire situations of human rights violations and humanitarian
crises. However, as already noted, it was dysfunctional in the Code
War phase, and even in the post Code War phase, it is often tardy if
not ineffective. For instance, its delays in maintaining peace in Rwanda
in 1994 contributed, to a lesser or greater extent, to the genocide in that
country. Moreover, it has hardly been successful in preventing a range
of conflicts and human rights violations in many parts of the world.
Yet, in reality, the Security Council is merely the sum total of the states
inhabiting it - and the lack of commitment, and even selectivity of
approach, is often evident. There is thus a call for it to become more
proactive and more effective.

What if the Security Council continues to dysfunction ? One of
the rare instances in which the General Assembly, another key organ of
the UN, has stepped in to address the issue of maintaining international
peace and security was in the early 1950s when in the absence of
Security Council action, it intervened on the basis of its unique Uniting
for Peace Resolution to support tha formation of a UN-backed military

force to help repal an invasion of South Korea by its northern neigh-
bour. However, it is known thal in law, unlike the Security Council, the
General Assembly does not have the power to adopt binding resolu-

tions (with legal effect) - the most that it can do is to adopt non-bind-
ing, although highly persuasive resolutions (albeit at times embodying
existing law or helping to crystallise new law). Should the General
Assembly step in more when the Security Council fails to do so -
when the General Assembly's own powers are less forceful that those
of the Security Council ?

What if the UN syslom as a whole fails to function 7 Should
regional organizations, colloclive self-defence organisations such as
MATO, or even individual states be able to step in 7

The report on Responsibility to Protect responds to these
dynamics as follows:
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“3) Right Authority

A,

There is no better or more appropriate body than the
United Mations Security Council to authorise military
intervention for human protection purposes. The task
is not to find alternatives to the Security Council as a
source of authority, but to make the Security Council
work better than it has.
Security Council authorization should in all cases be
sought prior to any military intervention action being
carried out. Those calling for an intervention should
formally request such authorization, or have the Coun-
cil raise the matter on its own initiative, or have the
Secretary-General raise it under Article 99 of the UN
Charter.
The Security Council should deal promptly with any
request for authority to intervene where there are
allegations of large scale loss of human life or ethnic
cleansing. It should in this context seek adequate
verification of facts or conditions on the ground that
might support a military intervention.
The Permanent Five Members of the Security Council
should agree not to apply their veto power, in matters
where their vital interests are not involved, to obstruct
the passage of resolutions authorising military inter-
vention for human protection purposes for which there
is otherwise majority support.
If the Security Council rejects a proposal or fails to deal
with it in a reasonable time, allernative options are:
|. consideration of the matter by the General
Assembly in Emergency Special Session
under the Uniting for Peace Procedure; and
II. action within area of jurisdiction by regional
or sub-regional organizations under Chapter
VIll of the Charter, subject to their seeking
subsequent authorization from the Securnily
Council,
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F  The Security Council should take into account in all
its deliberations that, if it fails to discharge its respon-
sibility to protect in conscience-shocking situations
crying out for action, concerned states may not rule
out other means to meet the gravity and urgency of
that situation - and that the stature and credibility of
the United Nations may suffer thereby”

Obviously a key message is reform of the UN systemn itself, a
longstanding and elusive task. If it is to be credible in maintaining its
mandate on international peace and security, the UN needs to be
more efficacious - and democratic. While the key role of the Security
Council is undisputed in a sense, the fact that it is a limited club with
veto powers in the hands of its permanent members points to its
elitist rather than democratic nature - a post-war fait accompli which
needs to be revisited in this era of globalization. Where it fails to act,
other actors should come into play, including the General Assembly,
regional organizations and beyond.

In conclusion, the question: Humanitarian Intervention - an
Emerging Rule of International Law ? can be answered in a number
of ways. On the one hand, a possible answer is that there is a diver-
sity opinions on the issue. Some say yes, some say no, same say por-
haps. On the other hand, another possible answer is thal we are asking
the wrong question. We should be addressing it from the angle of the
responsibility or obligation to protect rather than the righl to humani-
tarian action.

Or perhaps the guestion is rhetorical, anyway, doponding upon
whether one is bewitched, bedazzled or bewildorad by the construc
of Law. Instead, the answer could/should bo found nol in law alone
but in the melting pot of law, politics and bayond.  In thal perspective,
there is a need to respond to this volatlle sltuation by asking another
voluble guestion: do we believe in multilataralism or unilateralism 7

This paper was praparad lor the 15" Annual US Pacilic Command
Intor-national Military Oparations and | ow Coateronen, Banghok, June 3-6, 2002,
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Current Initiatives for the Development

e of Regional and Sub-regional
[&Ia pter XI Arrangements for the Promotion and

Protection of Human Rights in the
Asia-Pacific Region

The term “arrangements” is used in this paper in a flexible
manner. It may open the door to formal treaty-making to establish a
system for human rights’ promotion and protection, or it may comprise
a loose framework or network of activities conducive to guaranteeing
human rights; this can be informal and without treaty-making.

In this light, there is an inevitable truth that the Asia-Pacific
region is a vast and heterogeneous region which does not lend itself
easily to “arrangements” for the promaotion and protection of human
rights. Added to this is the complex fact that while the situation con-
cerning human rights has improved in some parts of the region, other
areas have been faced with a very volatile situation. A key test case in
the 2001-2002 period has been the tumultuous armed conflict in
Afghanistan which has affected millions of innocent lives, and the per-
vasive threat of terrorism and its interface with human rights.

In this elusive setting, how feasible is the possibility of build-
ing regional or sub-regional arrangements in the pursuit of human
rights? At the outset, while not neglecting the role played by civil
society in setting up its own arrangements or networks on this issue,
the arrangements inviting particular reflection in this paper would tend
to be of the governmental type - an inter-governmental framework,
network or system, so as to ensure broad governmental commit-
ment, participation and accountability. It is well-known that while an in
ter-governmental system for the protection of human rights in the
form of treaties, coupled with regional courts and related mechanisms,
exists at the regional level in Europe, the Americas and Africa, the Asia
and Pacific region does not have such a system.
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Developments:

The idea of establishing some kind of regional or sub-regional
arrangements for the Asia-Pacific is nothing new. For instance, in the
1980s a group of advocates put forward the suggestion that there
should be an inter-governmental Charter for the Pacific region. How-
ever, governments did not think that it was timely to establish such a
Charter. There have been a number of efforts since then to propose
a treaty or Charter for the Asian or Asia-Pacific region, but none has
yet borne fruit. Yet, the fact that no such system exists should not
obscure the fact that in recent years, several initiatives have emerged
with a series of options for the region. They include those discussed
below; the range varies from the macroscopic, large-scale level - the
Asia-Pacific level - to the medium-scale level of sub-regional activi-
ties, such as in the western, southern and southeastern parts of Asia :

1. An inter-governmental framework of activities for the
Asia-Pacific region.

A large-scale, macroscopic initiative of this kind has existed for
the past few years. It is based primarily upon the framework evolved
with the support of the Office of the United Nations High Commis-
sioner for Human Rights (OHCHR). For the past decade, Asia-Pacific
countries have been meeting at annual workshops to converge on
actions which they consider to be jointly acceptable. The approach
adopted has been a step-by-step approach based upon various
“puilding blocks™ acceptable to them all. In particular, in 1998 these
countries adopted, in Tehran, four building blocks known as the Tehran
Framewaork which are operationally being implemented, to a lesser or
greater extent, today. They comprise:

e the adoption of national human rights plans;

e the promation of human rights education at the national
level;

e the establishment of national human rights institutions;

e the realisation of economic, social and cultural rights and
the right to development.
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The annual workshops were bolstered in 2000 by the Beijing
Plan of Action adopted at the workshop held in Beijing. A variety of
activities were agreed upon as a programme for implementation in
the 24 months subsequent to the workshop. The activities range from
the regional level to the sub-regional level to t he national level. They
cover the four elements of the Tehran Framework noted above. For
example, activities in the two-year period include , at the regional level,
the dissemination of a handbook on national human rights plans,
support for the Asia-Pacific Forum of National Institutions (see below,
for the activities of this Forum), and a regional workshop on globaliza-
tion and economic, social and cultural rights. Examples of projected
activities at the sub-regional level include a sub-regional workshop
on national human rights planning, a sub-regional workshop on train-
ing in the administration of justice, a sub-regional workshop on media
and human rights education, and a sub-regional workshop on ratifica-
tion of international treaties. Various opportunities for technical sup-
port to the national level are provided for.

This framework has been complemented by smaller-scale
inter-sessional workshops related to the four elements mentioned,
Three such “intersessionals” were organised in coordination with the
OHCHR in 2001: a workshop on the impact of globalization on the
full enjoyment of economic, social and cultural rights and the right
to development (Kuala Lumpur, Malaysia, May 2001); a workshop on
the role of national human rights institutions and other mechanisms
in promoting and protecting economic, social and cultural rights (Hong
Kong, People’s Republic Of China (PRC), July 2001); and a workshop
on the justiciability of economic, social and cultural rights in South
Asia (Delhi, India, November 2001},

It may be noted that the implementation of the Tehran Frame-
work was evaluated in 2000 and the results of the evaluation were
presented to the OHCHR in 2000 and to participants at the (annual)
workshop for the Asia-Pacific region which was held in Bangkok in
2001. The evaluation made a variety of recommendations, somo of
which are now being implemented. For instance, the evaluation called
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for more access by non-governmental organisations (NGOs) lo the
Tehran Framework and the annual workshops mentioned. An NGO
workshop was thus convened for the first time preceding the work-
shop held in Bangkok in 2001,

Another key recommendation from the evaluation was for the
OHCHR to have a physical presence in the Asia-Pacific region, using
the facilities of the Economic Commission for Asia and the Pacific
{ESCAP). This has now been implemented through a memorandum
between the OHCHR and ESCAP. A special representative on human
rights for the Asia-Pacific region appointed by the OHCHR is now
stationed in Bangkok at ESCAP with much paotential for interlinking
directly with the region and helping to follow-up the various recom-
mendations of the annual Asia-Pacific workshops, as well as to sup-
port capacity-building on human rights at the regional, sub-regional
and national levels.

2. A network of national human rights institutions in the
Asia-Pacific region.

For the past tew years, there has been a network operating in
the region as a forum lor national human rights commissions under
the umbrella of The Asia-Pacilic Forum of National Human Rights
Institutions. It now encompasses nine human rights commissions,
the latest member being Mongoha, and the Forum promotes a num-
ber of joint activities bolwoon its members, such as workshops on
topical issues. |t abides by the UN-backed “Paris Principles” on the
work of national human nghls nstitutions, emphasising the indepen-
dence and pluralism of such instilulions. Its latest annual meeting was
held in Colombo in 2001. Al this meeting, the Forum adopted its Con-
stitution and outlined a variely of future activities interlinking between
the members, including a rogional meeting on the issue of trafficking
and HIV/AIDS, internally displaced persons and women's rights, the
Rome Statute of the International Criminal Court, and human rights
education.
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This Forum is represented at the annual OHCHR-backed
Asia-Pacific workshops above, and provides a direct input for the
growing number of national human rights commissions in the Asia-
Pacific region. The OHCHR also offers some technical support to the
Forum. Interestingly, the Forum has set up an Advisory Council of
Jurists, drawn from candidates - eminent jurists - proposed by the
member national commissions. The mandate of this Council is prima-
rily to advise on various issues referred to it by the members. So far, it
has given advice on the issue of the death penalty, on the one hand,
and child pornography on the Internet, on the other hand. It was re-
cently asked to advise on the issue of human trafficking.

3. An inter-parliamentary association for the Asian region.

An interesting innovation in the past couple years has been
the birth and functioning of the Association of Asian Parliamentarians
for Peace (AAPP). At its meeting in ‘Phnom Penh in 2001, it consi-
dered its draft Charter of Human Rights for Asian Nations. Intrigu-
ingly, while this draft embodies many of the internationally guaranteed
human rights in the civil, political, economic, social and cultural fields,
such as the right to life, freedom from torture, and the right to an
adequate standard of living, it has been criticised for lowering the
standards for human rights protection in some areas. These include
the following:

« the position that it is lawful to detain persons for pre-
venting infectious diseases;

e broad discretion to the courts to prevent the media from
covering trials;

e the proposal for the establishment of an Asian Commis-
sion of Human Rights elected by the AAPP, without
genuine guarantees for the independence of the mem-
bers of the Commission.

An equally intriguing question relates to the status of the
would-be Charter if it is adopted by Asian parliamentarians. Usually
in setting up an inter-governmental human rights protection system,
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a treaty is required - initiated by the executive branch and ratified by
the legislature. The initiative of the AAPP seems to bypass the role
of the executive branch. In 2001 the AAPF set up a drafting group to
refine the current draft Charter and it will be interesting to see related
developments at the next AAPP meeting chaired by the PRC.

4. Networks of civil society actors in the Asia-Pacific
region.

Several of these networks exist, and they encompass a broad
array of NGOs and other members of civil society. One entity known
as the Asian Human Rights Commission based in Hong Kong, PRC,
propelled the adoption of the Asian Human Rights Charter by NGOs
in 1997. The Charter is, of course, not an inter-governmental treaty
but an expression of civil society aspirations. It highlights the univer-
sality and indivisibility of human rights, while rejecting some negative
particularities in the Asian region, such as authoritarianism. It calls
for a variely of activities from a civil society perspective with a key
message lo governments including the following:

e reinforce human rights guarantees in national Constitutions;

e ralily internalional human rights instruments;

e review domeslic legislation and administrative practices
for consistency with international standards;

e maximise the role of the judiciary in human rights' en-
forcament;

» enable social organisations to take action on behalf of
the victims,

e set up national human rights commissions;

e recognise people’s tribunals, not as courts but as moral
instrumenlts ol pressure.

5. Sub-regional inter-governmental treaties on human rights.
These are emerging in various sub-regions, and they vary

from the adoption of a general human rights treaty to the formulation
of a treaty with focus on a specific human rights issue.
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The only example of the former - a general human rights
treaty - in a sub-region of Asia and the Pacific is the Arab Charter of
Human Rights, which pertains most directly to west Asia. Although
adopted in 1994, it has not yet received the requisite number of rati-
fications to enter into force. It guarantees many internationally recog-
nised human rights such as the right to life and equality before the law.
Yet, there is an open question concerning whether it guarantees the
right to change one's religion. It has also been questioned for differ-
entiating between the rights of citizens and non-citizens in some
areas, whereas international human rights standards would advocate
the rights of all persons irrespective of citizenship. Under the Charter,
there will also be a monitoring body in the form of a human rights
commitiee, and an essential test will be to ensure its independence.

A key example of the more focused approach - directed at a
specific issue - is the advent of two recent treaties in South Asia, in-
itiated by the South Asian Association for Regional Cooperation
(SAARC), an inter-governmental regional organisation. One treaty is
directed against the scourge of human trafficking in the South Asian
region. The other treaty relates to regional arrangements to protect
and assist children in that region.

The first SAARC treaty above takes the form of the SAARC
Convention on Preventing and Combating Trafficking in Women and
Children in Prostitution 2002 ; it has been adopted by all seven coun-
tries of SAARC, although subject to ratification. Basically, the Conven-
tion attacks trafficking in relation to prostitution; it calls for criminali-
zation of the practice, for the provision of gender-sensitive and child-
sensitive judicial procedures, mutual legal assistance and extradition,
prevention measures such as through training and education on the
issue, and care and repatriation of the victims. It proposes to sel up
a Regional Task Force to help implement the Convention and under-
take periodic reviews. Bilateral mechanisms may also be explored,
e.g. to cooperate to interdict trafficking in women and children for
prostitution.
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The other SAARC treaty is the SAARC Convention on Re-
gional Arrangements for the Promotion of Child Welfare in South Asia
2002. This Convention reinforces the implementation process of the
global Convention on the Rights of the Child to which all Asia-Pacific
countries have acceded. The SAARC Convention proposes to set up
“appropriate regional arrangements to assist the Member States in
facilitating, fulfilling and protecting the rights of the child”. It calls for
the development of national plans of action to protect children, as well
as multi-pronged strategies. The regional arrangements referred to in
this SAARC Convention include:

e bilateral and multilateral information sharing;

e annual SAARC Advanced Training Programmes on Child
Rights and Development;

e special arrangements for judicial inquiries and transfers
of children from one SAARC country to another;

e regional strategies to prevent inter-country abuse and
exploitation of children.

With respect to South-casl Asia, the primary regional inter-
governmental organisation existing since 1967 is the 10-membaer
Association of Soulh-easl Asian Nations (ASEAN). In 1993, partly
influenced by the World Conference on Human Rights, ASEAN foreign
ministers mentioned in thair joinl communigque the possibility of es-
tablishing an appropriale regonal mechanism on human rights. How-
ever, since then ASEAN has never proposed what the mechanism
should be. A number of civil society actors have thus formed the Work-
ing Group for an ASEAN Human Rights Mechanism which ,in 2000,
submitted to the governmonts ol ASEAN a draft agreement - a poten-
tial government-backed lrealy - 1o eslablish an ASEAN Human Rights
Commission. Its composition and function would be as follows: (as
summarised by the Working Group's Secretariat)

"2. The draft Agreemen! proposes the establishment of a
sub-regional inter-governmental mechanism in the form
of a seven-member ASEAN Human Rights Commission.
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Commission members have a single non-renewable
five-year mandate.

3. The draft Agreement adheres to the universality of human
rights and is inspired by the international law on human
rights, and regional/national laws, policies and practices
consistent with international law.

4. The proposed Commission is to act independently and
is to be elected by the Foreign Ministers of the ASEAN
countries which have ratified the Agreement. The Minis-
ters must consult civil society in the choice of the candi-
dates for the Commission and gender balance must be
borrne in mind.

5. The ratification of the Agreement by at least three
ASEAN countries is needed to bring the Agreement into
force, and the mandate of the Commission only pertains
to these countries.

6. The function of the Commission is to promote and pro-
tect human rights in the region with powers, including
the following:

e to recommend to the governments concerned
the adoption of measures in favour of human
rights;

e to investigate on its own initiative violations of
human rights;

e to take petitions and communications concern-
ing human rights violations;

7. The competence of the Commission covers petitions and
communications from individuals, NGOs, and countries
which have ratified the Agreement.

8. The Commission proceeds on the basis of amicable set-
tlement first,

9. Failing that, the Commission can make findings on whether
human rights viclations have taken place. These findings
are persuasive recommendations and not judgements
as the Commission is not a court of law.
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10. The Commission can cross-refer the findings to the For-
eign Ministers for additional pressure for compliance.
There can then be another cross-referral to the heads of
Government if needed.”

The reaction from the ASEAM governments to the proposed
ASEAN Commission has been muted. In their latest communigue
(2001), ASEAN foreign ministers suggested that the proposal for a
mechanism should be discussed with various security-related think
tanks - Institutes for Security and International Studies (1SIS) - from
the ASEAN region as part of an emerging People’s Agenda. A meet-
ing between members of the Working Group which proposed such
Commission and 1S1S will take place in Manila at the end of Feb-
ruary 2002.

The optimistic scenario is that there may be a greater open-
ing to the governments (“Track 17) via 1515 (“Track 2").. The less opti-
mistic prognosis is that there will be procrastination in the process.
However, on the constructive side, irrespective of the issue of whether
to establish an ASEAN Commission, some governments are becom-
ing more open to dialogue on human rights. For example, a team
sent out by the Working Group to one ASEAN country in January
2002 to sound out opinions on the proposed Commission was in-
formed by the Government of that country that it would explore the
possibility of a national focal point on the issue. That Governrment
also indicated that it would be interested to have more training on
the reporting process under the International Covenant on Economic,
Social and Cultural Rights, which it had signed not so long ago.

6. Networks of activities on human rights in the Asia-
Pacific region and sub-regions.

Even without a formal treaty for the region and sub-regions,
many activities can take place whether at the inter-governmental level
or civil society level. For example, the ASEAN group has a network of
desk-officers to deal with the issue of child assistance and protection.
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There is an ASEAN programme to offer training on early child care
and education. On the non-governmental front, there is the example
of LAWASIA, a non-governmental association many of whose mem-
bers are government personnel; it has had a human rights commitiee
for many years, and this was parily instrumental in proposing a human
rights’ Charter for the Pacific in the 1980s. There are also various active
documentation centres on human rights, as well as NGO networks
monitoring the human rights situation and organising various training
programmes on human rights especially in South Asia and South-
east Asia.

Retrospect/Prospect:

In retrospect, while the idea of setting up a formal arrange-
ment through a treaty between Asia-Pacific countries as an inter-gov-
ernmental system for the promotion and protection of human rights
seems somewhat elusive at present, there are other entry points
which can be explored actually and prospectively, including the follow-
ing:

= periodically, there should be a consultation among Asia-
Pacific leaders - pitched high among policy makars and
in terms of political will - about human rights;

e there should be more training programmes interlinking
between the regional, sub-regional and national levels
on key human rights issues with support, such as seed
money, for the participants to undertake follow-up acti-
vities;

e at the sub-regional level, there should be more room
for treaties and mechanisms |, such as Commissions, on
human rights either in a general sense and/or on specilic
issues such as trafficking, women's rights, and child rights:

e there should be more support for national capacity-build-
ing on human rights, such as through law and policy re-
form, with a pool of local/national/regional consultants
to help guide the process;



Currerd Initiatives for the Deselopmeenl of Faeguanal
and SUD'I"EQPGM| ,ﬂ.n:]r'-gullu'ul:. o Wi Praarmeilim ;._1 ?:j
and Protection of Human Rights in the Asu-Pacis: Hegea

e even without treaties, support for human rights-orientod
activities, programmes and networks can be fostered al
the regional, sub-regional and national levels, and they
all need to be well planned, well implemented and well
evaluated:

e accession to international human rights treaties can be
pursued consistently with all countries, coupled with
effective implementation in terms of follow-up through
law, policy and other reforms;

e an approach based upon human rights can be fostered
generally in programming and education, embodying a
participatory process, reflective of international human
rights standards, responsive to local wisdom, and sensi-
tive to the concerns of marginalised groups and com-
munities;

e a participatory process - at any level - in evolving ar-
rangements for human rights promotion and protection
requires broad representation from NGOs and other
members of civil society;

» good governance and accountability in such arrange-
ments call for access to and from the victims of human
rights’ transgressions, effective remedies, and measures
lo prevent such lransgressions;

e all activities concerning the promotion and protection of
human rights - formal and informal - need to be tested
from the angle of sustainability, including through a sus-
tained process ol monitoring, review and reform to raise
standards, wilh fdequate resource allocations,

This paper was prepared lor the 10" Workshop on Regional Gooperation
for tha Promotion and Protection of Human Rights in the Asian and Pacific Region,
Berirut, 4-6 March 2002.
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Bangkok NGO Declaration on Human Rights 1993

Introduction

Some 240 participants from non-governmental organisations
{(NGOs) concerned with issues of human rights and democratic de-
velopment from the Asia-Pacific region - representing women, children,
indigenous peoples, workers, community development and other con-
cerns, met in Bangkok from 24-28 March 1993 to review the current
human rights situation in the region and to formulate strategies for the
future promation and protection of human rights.

This gathering was motivated by the need to offer, in a spirit
of international solidarity, ideas and suggestions in the lead-up to the
Asian inter-governmental conference on human rights (Bangkok, 29
March - 2 April 1993), the World Conference on Human Rights
(Vienna, June 1993), and beyond.

The participants concentrated on a range of issues including
the following:

Challenges
The participants identified the following essential challenges:

1. Universality. We can learn from different cultures in a
pluralistic perspective and draw lessons from the humanity of these
cultures to deepen respect for human rights. There is emerging a new
understanding of universalism encompassing the richness and wis
dom of Asia-Pacific cultures.

Universal human rights standards are rooted in many culture:s,
We affirm the basis of universality of human rights which afford pro-
tection to all of humanity, including special groups such as women,
children, minorities and indigenous peoples, workers, refugees and
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displaced persons, the disabled and the elderly. While advocating
cultural pluralism, those cultural practices which derogate from univer-
sally accepted human rights, including women's rights, must not be
tolerated.

As human rights are of universal concern and are univer-
sal in value, the advocacy of human rights cannot be considered
to be an encroachment upon national sovereignty.

2. Indivisibility. We affirm our commitment to the principle of
indivisibility and interdependence of human rights, be they civil, poli-
tical, economic, social or cultural rights. The protection of human rights
caoncerns both individuals and collectivities. The enjoyment of human
rights implies a degree of social resgonsibility to the community.

Violations of civil and political rights are perpetrated every
day. These include the stifling of self-determination, military occupation,
killings, torture, political repression, and suppression of freedom of
exprassion and other freedoms. By contrast, poverty and the lack of
basic necessities constilule key violations of economic, social and
cultural rights.

Violations of civil, political and economic rights frequently re-
sult from the emphasis on economic development at the expense of
human rights. Violations of social and cultural rights are often the re-
sult of political systems which treat human rights as being of sec-
ondary importance.

Economic righls involve a fair distribution of resources and
income, the right to freedom from hunger and poverty. These can only
be protected where poople are able to exercise their civil and political
rights, for example, the right of workers to organise and form unions to
pratect their economic nights, Poverty arises from maldevelopment in
the face of systemic denial of human rights.

There must be a holistic and integrated approach to
human rights. One set of rights cannot be used to bargain for
another.
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3. Women's Rights as Human Rights. The issue of women's
rights has not been sufficiently visible in the human rights discourse,
in human rights institutions and practices. Patriarchy which operates
through gender, class, caste and ethnicity, is integral to the problems
facing women. Patriarchy is a form of slavery and must be eradicated.
Women's rights must be addressed in both the public and private
spheres of society, in particular in the family.

To provide women a life with dignity and self-determination,
it is important that women have inalienable, equal economic rights,
{e.g. right to agricultural land, housing and other resources, and prop-
erty). It is imperative for governments and the United Nations (UN)
to guarantee these rights.

Crimes against women, including rape, sexual slavery and traf-
ficking and domestic violence are rampant. Crimes against women
are crimes against humanity, and the failure of governments to
prosecute those responsible for such crimes implies complicity.

In the Asia-Pacific region, women's rights are violated by in-
creasingly militant assertions of religious and ethnic identity; the fact
that these violations often take place through private actors is used by
states as a pretext for failing to counter them as transgressions of
human rights. In crisis situations ethnic violence, communal riots, armed
conflicts, military occupation and displacement- women's rights are
specifically violated,

In the case where countries have acceded to the relevant inter-
national instruments on women’s rights, many countries have entered
too many reservations to exempt themselves from responsibility. This
illustrates the lack of political and social will to protect women's rights.

4. Solidarity. We are entitled to join hands to protect human
rights worldwide. We commit ourselves to international solidarity and to
voice the concerns of our brothers and sisters without boundaries and
barriers. Discrimination based upon race, gender, political, economic,
social, religious or ethnic origin must not be tolerated. International



Appendix | 279

solidarity transcends the national order to refute claims of state
sovereignty and non-interference in the internal affairs of a state.

5. Sustainable Development. No country can attain genuine
development if it is not truly free, if it has not been able to success-
fully liberate itself from foreign domination and control. A major cause
of maldevelopment and gross violations of human rights is the domi-
nance and conseqguence of imperialism in the Asia-Pacific region. A
pre-condition to genuine development is the attainment of national
liberation and self-determination of the peoples in the region.

We re-emphasise the need for balanced development, bearing
in mind maximisation of people's development; integrated approaches
on civil, political, economic, social and cultural rights; equity and social
Justice; income distribution and fair resource allocation. Particular atten-
tion must be paid to the needs of different groups including women,
children, rural people, the urban poor, minorities, and indigenous
peoples, refugees and displaced persons, workers, and others in dis-
advantaged positions. The natural environment must be protected as
part and parcel of human rights.

Various top-down development models have led to maldevel-
opment. Action against national liberation and the people’s rights of
self-determination against political/military repression are key con-
straints for the realisation of development. These are compounded
by regional peculiarities whereby state boundaries are at times artifi-
cial when viewed from the commonalities between peoples across
frontiers.

On the one hand, we must restructure the international devel-
opment framework to respond more directly to the needs of people in
our societies and communities- both men and women, including debt
relief, reform of the international financial, economic and commercial
systems, and greater democratisation of the decision-making process.
The role of international aid agencies - multilateral and bilateral - and
financial institutions has given rise to a number of human rights vio-
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lations; they must be held accountable for the human rights violations
caused by their policies and deeds.

International economic forces have great impact on human
rights. The divide between North and South in terms of global equity
and resource base, compounded by elitism, perpetuates social and
economic disparities. The shift to a market economy has led to various
human rights violations linked with development. Market rights do not
mean human rights. “One dollar, one vote” does not mean democracy.
Freedom to exploit does not deliver economic rights to the poor.

On the other hand, reform is also required at the national level.
Maldevelopment leads to increasing poverty, income disparities, dis-
possession and deprivations, including land and resource holdings,
environmental degradation, and over-emphasis on macro-economic
development without sufficient enhancement of human development,
freedoms and dignity, including dignity of men and women.

There is an urgent call to democratise the development
process at both the national and international levels so as to en-
sure a harmonious relationship between humanity and the natural
environment, and to create processes to enhance the empower-
ment of women and gender equality. The thrust is to promote
human and humane development.

6. Democracy. Democracy is more than a legalistic or formal
process. Demaocracy is more that the ritual casting of a ballot at one
party or multi-party elections. True democracy involves participatory
democracy by the people at all levels so that the people have a voice
in the discussions by which they are governed.

It must be realised in the form of people’s empowerment and
participation at the grassroots and other levels with responsive and
accountable processes and institutions at both the local and national
levels. It demands good governance, freedom from corruption, and
accountability of state and other authorities to the people. It involves
the protection and participation of those groups which are nol in the
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majority, namely minorities and disempowered groups. It is intertwined
with the issue of land and social justice for rural people and other dis-
advantaged groups.

Democracy is a way of life; it pervades all aspects of hu-
man life - in the home, in the workplace, in the local community,
and beyond. It must be fostered and guaranteed in all countries.

7. Militarisation. We express deep concern over the increas-
ing militarisation throughout the region and the diversion of resources
for this purpose. Militarisation has led to the destruction of civil society,
undermined the right of self-determination, and denied the people the
right to liberate themselves and their freedom from fear. At times,
militarisation has taken the guise of civilian groups, such as vigilantes.

It has particularly harmed indigencus peoples and has re-
sulted in forced migration. It is interrelated with violence against
women, such as sexual slavery, rape and other crimes committed in
armed conflicts. It has particularly harmed the children. They suffer
from physical health problems, emaotional disorders, and social malad-
justments due to traumatic events such as arrest and torture, evacua-
tion, massacre, disappearance, and other forms of human rights vio-
lations.

Militarisation is closely linked with religious fundamentalism
and ethnic discord, including ethnic cleansing fanned by certain go-
vernments.

Militarisation of smaller, less militaristic states is often abetted
by superpowers and ragional powers. Profiteering from the sale of
weapons of mass destruction has been a prime cause of economic
growth in developed counltries and maldevelopment in developing
countries. It is aggravated by the proliferation of nuclear weapons
and energy, and environmental damage due to toxic wastes.

The quest for peace and human rights is intertwined with
the need to demilitarise.
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8. Self-determination. The right of self-determination of
peoples is well-established in international human rights instruments
and international law. The root cause of most internal conflicts can be
traced back to this fundamental human right.

We affirm that all peoples have the right to self-determi-
nation. By virtue of that right, they freely determine their political
status, and freely pursue their economic, social and cultural de-
velopment. The right of peoples to self-determination must, there-
fore, be observed by all governments.

It is understood also that self-determination does not neces-
sarily imply secession or independence. Self-determination can mean
independence, free association, integration with an independent state
or other constitutional arrangement arrived at through popular con-
sultation and consent.

9. Torture. The existence of torture and inhuman and de-
grading treatment in the Asia-Pacific region gives rise to increasing
concern. These practices must be eradicated.

In many countries, suspects are tortured by law enforcement
personnel for extracting “confessions”. This inhuman practice is officially
encouraged by some authorities as a cheap and convenient method
of crime control. These so-called “confessions” are used as “evidence”
in court cases.

The action needed to counter such practices needs to be
both preventive and curative. The latter implies prosecution of those
responsible, as well as rehabilitation assistance for torture victims.

10. Freedom of expression. This freedom is constrained in
many Asia-Pacific countries. It is necessarily interrelated with the call
for civil and political rights, and democracy.

In several countries, there are no independent media. Poople
cannot express themselves without fear. Many people are persecuted,
jailed, and even killed because they speak out their thoughts. The
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pretext for constraining these channels of expression is often
national security and law and order; this is a facade for autho-
ritarianism and for the suppression of democralic aspirations.

11. Human rights education and training. Human rights
education and training have so far not been incorporated sufficiently
inte both formal and non-formal education. llliteracy remains widespread.

School curriculum tends to favour the ruling elites. Not only
are millions of people unaware of their rights, but also receive no en-
couragement or assistance in asserting their rights. Human rights edu-
cation and training have both preventive and curative impact - they
can empower people to prevent problems from arising by nurturing
respect for other people's rights, and vice versa, as well as to inform
people of the possibilities of redress.

If we wish to promote democracy and respect for human
rights, we must develop comprehensive human rights education
and training in both governmental and non-governmental pro-
grammes, in and out-of-school.

12. Indigenous Peoples. The Asia-Pacific region is home to
many indigenous peoples. A basic issue among these indigenous
peoples is the fact that many are not recognised as indigenous
by governments and as such are denied the right to self-deter-
mination.

They are denied their specific cultural identity and entitlernent
to protection under relevant international human rights instruments.
They are victims of ethnocide and genocide perpetrated by certain
governments whether from the North, the South or together, interna-
tional financial institutions and transnational corporations. International
legal instruments presently available are weak in ensuring collective
human rights protection.

In many parts of the region, their right to land and other rights
are not respected. Among the consequences are the expropriation and
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despoliation of their lands, armed conflicts and displacement as refu-
gees. This has been accompanied by persecution and suppression by
force. On another front, tourism has at times led to the degradation of
indigenous lifestyles through commercial exploitation.

13. Children. A variety of abuses and exploitation of children
arise in the region. These include child labour, children in bondage and
sexual slavery, child prostitution, sale and trafficking of children, chil-
dren in armed conflict situations, children in prison, children in poverty
situations and other deprivations, and children abused in families com-
pounded by family break-up and breakdown. Basic needs, such as
physical and mental health, nutrition, education, shelter, and partici-
pation are often unsatisfied. The advent of AIDS has increased the
plight of children; discrimination is increasing both against children
with AIDS and orphans of AIDS affected families,

Children’s rights are endangered in a wide variety of situa-
tions. At a very early age, they are exposed to violence in many forms
by governments, poverty, malnutrition, disease, and lack of education
which stultify their growth and deprive them of their childhood.

The scenario is much linked with discrimination against the girl
child, militarisation, and the distorted development process. Although
many countries have now acceded to the International Convention
on the Rights of the Child, implementation remains weak, with much
lip-service rather than effective action to protect children and to assist
their families.

Implementation of the rights of children to survival, pro-
tection, development and participation as embodied in the Inter-
national Convention on the Rights of the Child must be a para-
mount concern of every state regardless of considerations of
national capacity and security.

14. Workers. Workers of the Asia-Pacific region do nol enjoy
acceptable standards of human rights. Too often it is workers and
trade union leaders who endure the worst cases of human rights
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abuses in the region. The right ot freedom of association and the
right to organise trade unions are very restricted in several countries.

In this setting, human rights that are taken for granted in the
civil society are ignored within the factory and the workplace. The
human rights of workers such as women, migrants, bonded labourers,
children and youths, and those in the informal/organised sector are in
an even more critical situation.

The economic rights of workers, especially their access to an
adequate standard of living, is often neglected in the region. Transna-
tional corporations and agencies such as the International Monetary
Fund and the World Bank at times work to undermine this right in the
name of economic freedom. Many abuses of worker rights in this re-
gion come from the same countries of the North which preach human
rights to the South.

15. Refugees and Displaced Persons. The problem of refu-
gees and displaced persons is widespread and growing in the region,
it is becoming a permanent phenomenon. It is intermingled with poli-
tical repression, armed conflicts, ethnic discord, and other factors.
Economic factors also push people to move in search of a livelihood
elsewhere.

Inadequate altention is paid to their plight, Their position is com-
pounded by the lack of effective national and international machinery
to ensure their protection and assislance.

The safety ol relugees and displaced persons is often
jeopardised by restrictive slale policies and discrimination. The basic
right of refugees not to be pushed back to the frontiers of dangers is
violated on many occasions. The procedures established to determine
refugee status are often delective, and voluntary repatriation to the
country of origin is not always guaranteed. The human rights of re-
fugees and displaced persons, including freedom of expression,
are violated in the name of restrictive national policies.
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Few countries have acceded to the relevant refugee instru-
ments, This displays a reticence to recognise international human
rights standards and to render the situation more transparent inter-
nationally.

16. Derogations. Several countries seek to constrain the enjoy-
ment of human rights by means of derogations. In cases of increasing
militarisation, military occupation and rule - at times in the guise of
civilian governments, the space for civil society is becoming narrowed
with negative impact for human rights.

We re-emphasise that states must not derogate form human
rights standards for reasons of national security, law and order, or the
equivalent. We reiterate that states are bound to respect human
rights in their totality in all circumstances.

17. Human Rights Activists/Defenders. Increasing restric-
tions are being imposed on the work of human rights activists/defen-
ders - peoples from all walks of life involved with human rights - and
social movements in the region, including the operations of NGOs.
Often they are intimidated, harassed, and even murdered. In some
countries, NGOs are not even allowed to exist.

As these groups voice the interests of the people and
work for their advancement, it is imperative that they be permitted
to work freely; their right to participate in community life and to
enjoy the totality of human rights must be respected.

18. Judicial independence and responsibility. In many soci-
eties, the independence of the judiciary and the administration of
justice are being jeopardised by authoritarian elements. This is com-
pounded by various national laws that conflict with human rights stan-
dards, particularly discrimination and inequality, and the complicity of
certain judges in perpetuating authoritarian regimes.

The legal structure is also distant from many communities.
There is a key question concerning access by people to the courts
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systern. This is intertwined with the issue of legal aid, assistance and
dissemination of legal knowledge.

We re-affirm the need for judicial independence and call
for judicial responsibility to render justice more accessible to the

people.

Issue

The participants highlighted the following concerns as issues
requiring urgent and effective action, both in terms of prevention and

remedies:

increasing lawlessness on the part of governmental au-
thorities

governmental action undermining the universality and in-
divisibility of human rights

failure to enhance human freedoms and dignity, including
the dignity of men and women

threats to the right to self-determination

non-recognition of and continuing violations of women's
rights due to patriarchy, including economic rights, and
inadequacy of processes to enhance the empowerment
of women and gender equality

breaches of children’s rights due to economic need,
socio-cultural constraints, criminality, consumerism, dis-
crimination and militarisation

increasing environmental degradation and depletion of
natural resources

proliferation ol armed conflicts, enmeshed in ethnic dis-
cord, with threals to civilians

political repression by means of killings, disappearances,
and torture, and political prisoners, and suppression of
civil and political rights, including self-determination,
freedom of exprassion and assembly

violation of the nght to health, and underdeveloped health
care system characterised by maldistribution and inac-
cessibility of resources to the poor majority
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denial of health services to survivors of human rights
violations

attacks on the rights of workers

insecurity of migrant workers

threats to agrarian and rural communities

harassment of persons, including health and church work-
ers, carrying out their humanitarian functions

widespread sexual exploitation

religious intolerance mixed with extremism, and other
forms of discrimination on the basis of religion

lack of legal and other redress for human rights violations
impunity of those who commit human rights violations
numerous constraints imposed upon the mass media
lack of access to information to empower people to pro-
tect their human rights

discrimination and national oppression of minorities and
indigenous peoples, and inadequate protection of tribal
peoples

discrimination and violence perpetrated against the "un-
touchables" and the process of untouchability

increasing number of and threats to refugees and dis-
placed persons, particularly through lack of fair and effec-
tive refuges screening procedures, violations of their hu-
man rights, and menace ta their right to seek asylum and
safety

insufficient protection of the disabled, including both phy-
sical and mental dimensions

lack of services and assistance for the elderly

escalation of AIDS and related discrimination

spread of drugs and related exploitation

low levels of education, in particular unavailability of es-
sential human rights information, lack of awareness and
skills
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- paucity of accession to international human rights in-
struments (as well as too many “reservations” upon
accession) and failure to implement them at the national
and local level

- restricted access by individuals and NGOs to the inter-
national human rights system

- lack of regional and national inter-governmental mecha-
nisms to protect human rights in an independent and
accessible manner

- Asia-Pacific governments to reduce arms purchases and
divert the funds from militarisation to human rights pro-
motion and protection. Reallocation from other sources is
also required so as to ensure that human rights have the
first call on state resources.

We, representatives of NGOs, urge the following:

1. Industrial powers and global financial agencies in the
Morth to write off the external debts of poverty-stricken nations in the
South. "Adjustments with economic growth” must be altered to espouse
“adjustments with a human face”.

2. The global community should democratise the structure of
the UN so as lo ensure greater participation of developing countries
in the Security Council and greater efficacy of the General Assembly,
particularly in prevention of and remedies for human rights violations,

The UN human rights mechanisms, including those established
under the Commission on Human rights (e.g. Special Rapporteurs and
Working Groups) should be strengthened and be made more effective
and efficient, with correlative technical and other support. Stocktaking
and maximising use of existing human rights mechanisms should be
undertaken.

Mew machinery which should be advocated for the future in-
clude:
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- A UN High Commissioner on Human Rights
- A World Human Rights Court and/or International Crimi-
nal Tribunal

Access by individuals and non-governmental organisations
from the South to the existing human rights mechanisms should be
improved, at times through the adoption of Protocols to existing inter-
national human rights instruments.

3. The global community to allocate more funds for the pro-
motion and protection of human rights. The funds should be directly
accessible to human rights activists and victims.

4. All UN agencies to incorporate human rights standards into
their work. This implies accountability of such agencies for human rights
violations, as well as the need for human rights impact assessment
to be included into all development projects.
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Recommendations for Actions by
Governments of the Asia-Pacific Region

General Recommendations
We, representatives of Asian-Pacific NGOs, call on Asia-
Pacific governments:

i) to promote and protect the universality and indivisibility
of human rights by :

- recognising and guaranteeing the interrelationship be-
tween human rights, development and democracy as propounded by
this NGO Declaration;

- guaranteeing the rights of collectivities, such as minori-
ties, indigenous peoples and the unorganised sectors of labour as
well as individual rights.

- eliminating the root causes of human rights violations -
civil, political, economic, social and cultural.

ii) to review and reform laws, policies and practices which
are detrimental to the full realisation of the civil, political, economic,
social and cultural rights of their people

iil) to ensure that development strategies are sustainable,
equitable, people-based and in a balance with the natural environment,
with the aim of assuring equity and enhancing the freedoms and the
dignity of all women and men.

iv) to counter socio-cultural practices and extremism which
constrain human rights, particular women's rights, and in particular to
reform laws, policies and religious and cultural practices that tend to
deny women's independent existence and to take measures, such as
community mobilisation, mass education and long-term development,
to initiate and enhance the process of empowerment and equality.

v) to lift constraints on political rights imposed by national
security and law and order, by repealing repressive laws, ending arbi-
trary arrests, and releasing all political prisoners before the UN World
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Conference on Human Rights, and liberalising the political system so
as to democratize the decision-making process, guarantee people's
participation at all levels of government, and abide by good governance,

vi} to address the root causes of armed conflicts which are
foreign domination, widespread landlessness and powerlessness
among the people, and the collaboration of ruling elites with foreign
powers and their instrumentalities;

vii} to reduce arms purchases and re-allocate arms expen-
diture to development needs, the improvement of preventive mecha-
nisms and the promotion of human rights promotion and protection,
and to initiate and pursue consultative processes, social services and
peaceful settlement of disputes, bearing in the mind the special con-
cerns of women, children, minorities, indigenous peoples, workers in
the organised and unorganised sectors, refugees and displaced per-
sons peasants, and other disadvantaged groups.

viii} to respect the work of human rights activists/defenders
and social and legal movements, including non-government or-
ganisations, to cease harassment, intimidation and other malpractices
against this sector and to facilitate, rather than obstruct, the operations
of these catalysts of social change.

ix) to guarantee the independence of the judiciary, while
nurturing a commitment to responsibility to the people, providing ad-
equate remedies for human rights violations through judicial and other
channels, including the availability of legal aid and assistance, and to
counter the impunity of violators by effective legal and other measures.

¥) to ensure that human rights have the first call on state
resources, by reducing arms purchases and diverting the funds from
militarisation to human rights promotion and protection, and by real
location from other sources,

xi) to promole comprehensive human rights educalion
and training, including an increase in the provision of information, the
development of awareness and of skills. Participatory learning methods
will enrich the process and contribute to the promotion and prolection
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of universal human rights standards by utilizing the cultural wealth of
the region.

Specific Recommendations
1. We call on governments in the Asia-Pacific region:

i} to accede to and effectively implement international
human rights instruments, and to protect international human rights
standards contained in the:

- International Covenant on Civil and Political rights
(ICCPRY);

- International Covenant on Economic, Cultural and Social
Rights;

- Qptional Protocol | and |l to the ICCPR;

- Convention Against Torture;

- Convention Against the Elimination of All Discrimination
Against Women(CEDAW); )

- Convention on the Elimination of all forms of Racial
Discrimination;

- Convention on the Rights of the Child;

- Convention on the Status of Refugees;

- Convention on the Non Applicability of Statutory Limita-
tions to War Crimes against Humanity

- ILO Convenlions;

- UM Declaration on the Rights of Minorities;

and as a malter of priority to protect the rights of women by
ratifying CEDAW, of indigenous people by ratifying ILO Conven-
tion 169 and of workers by ratifying all other ILO Conventions.

i) to guarantee the totality of human rights by withdrawing
reservations, in particular those applying to CEDAW and the Conven-
tion on the Rights of the Child, removing reservations determined to be
incompatible, and establishing an expeditious procedure for reviewing
the compatibility of reservations;
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iii) to support the adoption of the proposed Optional Protocol
to the Convention Against Torture, the Draft Declaration on Violence
against Women and an Optional Protocol to the Covenant for Econo-
mic, Cultural and Social Rights{ICESR} and subsequently to ratify
the protocol to the ICESR.

iv) to introduce or amend domestic legislation

- to ensure compliance with these international obliga-
tions, in particular with the standards of equality and non-discrimina-
tion, and to resoclve conflicts between the customary laws of a group
or paople and those of the state, in conformity with the universality of
human rights according priority to those which conform to the spirit of
the Universal Declaration on Human Rights.

- to ensure the protection of the rights of women, children,
indigenous peoples, peasants and workers and all marginalised groups;

- to guarantee the freedom of religious organisation and
expression;

- to abolish the death penalty.

v) to cease immediately al forms of political repression,
including organised sexual violence, torture, enforced or involuntary
disappearances, extrajudicial executions and arbitrary detention;

vi) to ensure protection of the rights of all victims of human
rights violations, particularly torture victims and prisoners;

vii) to provide the basic needs of political prisoners, torture
victims, refugees and displaced persons;

viii) to provide compensation, indemnification and total health
services, including rehabilitation to survivors and families of vic-
tims of organised violence sponsored and sanctioned by the State,
including torture, sexual slavery(including victims of the devadasi
(slaves of god) system), forced labour, involuntary disappearances,
summary execution, police and military oppression, palitical ropros-
sion, unjust detention and internal displacement;

ix) while welcoming any initiative by governments 1o sl up a
regional mechanism for the protection and promotion of human
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rights in the Asia-Pacific region, to ensure that it is subject to the
following conditions:

- if a regional commission is set up, it should be mandated
to apply without reservations the International Bill of Human Rights,
CEDAW, the Convention against Torture, the Declaration of the Right
to Development and other relevant human rights instruments;

- member states of this regional Commission must ratify
or accede to the above international instruments prior to their mem-
bership;

- the right of individuals and NGOs to petition the regional
Commission must be guaranteed;

- such petitions or appeals should not preclude concurrent
appeals to the various UN mechanisms for the protection of human
rights;

- no member of this regional Commission should hold an
official position in Government concurrently, and members should be
appointed in consultation with NGOs;

- there should be a regular reporting system by states on
their implementation of human rights standards domestically with
NGO participation in the drafting of the reports;

- meeting of this regional Commission and its delibera-
tions should be generally open to the public;

- no aspect of government operation and no official should
be immune from scruling or investigation, including the military and
security forces;

- the regional commission should have full investigative
poOwWers;

- aseparale body should be set up to adjudicate complaints;

- membear governments must be required to disseminate
information on the regional commission and how it operates.

x) to adopt, following public consultation, a gender-sensitive
national policy on human rights education and training which pro-
vides, among other things, lor specific programs designed for govern-
ment officers and employeos, law enforcement officials. These should
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be programs, both formal and nonformal, on human rights in the cur-
ricula of all educational institutions, for which governments should
held primarily responsible, and effective use of the mass media. Parti-
cular emphasis should be given to programmes designed specifically
for marginalised members of the community, NGOs should be assisted
and encouraged to conduct Human Rights Education and training.

¥i) to translate and disseminate materials relating to human
rights instruments and mechanisms into the vernacular languages of
the Asia-Pacific.
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Action By The United Nations

International Mechanisms

i) We call upon the United Nations to undertake a gender
analysis of all human rights instruments to remove gender bias
and to address gender specific abuses, and to ensure that such
issues are addressed in all reports, documents etc. produced by UN
treaty bodies, thematic and country rapporteurs and working groups,
independent experts and all bodies entrusted with protecting human
rights in all areas that fall within their mandate;

i) Welcoming the Draft Declaration on Violence Against
Women and urging its adoption by the General Assembly, we recom-
mend that the World Conference recognise women's rights as hu-
man rights and develop more effective implementation procedures
to eliminate violence against women in both the public and private
spheres, which constitutes the gravest form of sexual discrimination,
( for example by adding a supplementary article to CEDAW to outlaw

the use of biological engineering to determine the sex of the foetus),
and urge consideration of the initiative by the Coalition Against the
Trafficking of Women in introducing a Draft Convention Against

Sexual Exploitation;

i) We rilerale the importance of the Secretary General in
monitoring state compliance with Article 4 of the International
Covenant on Civil and Political Rights which requires that he be noti-
fied of derogations during imes of national emergencies;

iv) We urge thal the UN Rapporteur on States of Emergency
be given adequate powers to play a more active role in effectively
monitoring derogations ol human rights by governments during states
of emergency;

v) We urge the Uniled Mations World Conference on Human
Rights, to adopt a Convention on the Right to Development embody-
ing the existing Declaration, and to move towards the adoption of
Declaration on the Rights of Human Rights Defenders.
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vi) We recommend a rethinking and review of the existing
definitions of human rights, including the definition of torture, the inclu-
sion of rape, forced migration and the destruction of habitats as war
crimes and a recognition of the right to be free from sexual exploita-
tion, including sexual harassment, incest, trafficking and prostitution.

vii) We call on the UN to take appropriate steps to eradicate
the practice of untouchability, which is a crime against humanity, and
discrimination on the basis of caste, religion and other factors by the
year 2000, failing which sanctions will be imposed, keeping in view
that development projects financed by UMDP and IFls of the poor
are not affected.

viil) We call on the UN to take appropriate steps for the speedy
realisation of the decolonisation of indigenous peoples.

Effectiveness

We call for specific improvements in the United Nations' capac-
ity and to establish new mechanisms to effectively promote and pro-
tect human rights:

i) A special UN office, perhaps under the Under-Secretary
general, should be set up to consider the issue of self-determination;

i) by applying sanctions against governments engaged in
gross human rights violations;

iiiy by ensuring individual access to UN bodies and provid-
ing for individual complaints procedures - to this end, a working group
should be established in the Commission on the Status of Women to
outline procedures for drafting an Optional Protocol establishing in-
dividual complaints procedure under CEDAW;

iv) by expanding the impact of the treaty monitoring bodies
including in the following ways: requiring a clear report on the oxlent
to which a country has fulfilled its obligations and the extent to which
it has failed; insisting on the submission of state reports and sub-
mission on time; encouraging consultation by states with NGOs and
inclusion of NGO reports in State reports (with the NGO's consent),
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officially allowing for NGOs to submit parallel reports; full public dis-
closure of the proceedings of each session,

v} by reinforcing the work of existing country and thematic
Rapporteurs and Working groups and by establishing new mandates
as required, and enhancing the effectiveness of such mechanisms
by: providing for greater investigatorial powers; sefting up a system to
follow-up on recommendations for implementation by governments;
regularisatoin of on-site visits; more accessibility for victims and their
families; improving security for UN delegations, rapporteurs, working
group members;

vi) by requiring that serving members of the Sub-Commission
on Human Rights not be drawn from government ranks (such as poli-
ticians or diplomats) but should be sought from academia, NGOs,
the media or other appropriate sectors and allowing for candidates to
be nominated by countries other than own;

vii) by the formation of a UN Special Commissioner for Human
Rights as a new high-level political authority to bring a more effective
and rapid response, coherence and coordination in the protection of
human rights;

viil) by the formation of a UN Commission on Indigenous
Peoples with a permanent status and with the functions of monitor-
ing, raising consciousness of the public on the situation of indigenous
peoples and others;

ix) by improving the operation of the UN Commission on Hu-
man Rights through the inclusion of discrimination against indigenous
peoples as a permanent item on the agenda; and, by not precluding
as a result of using the 1503 procedure, the raising of an issue in other
fora;

X} by improving emergency mechanisms through: an “early
warning device” enabling the UN to respond more effectively before
a situation deteriorates into crisis; maximising the use of special en-
voys by the Secretary General, expanding the powers of the Under-
Secretary for Human Rights to enable a response to emergency situa-
tions; strengthening Urgent Action procedures;
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xi) by eslablishing a Permanent International Court on Human
Rights with compulsory jurisdiction over all cases of human rights vio-
lations;

xii) by establishing a Permanent International Criminal Court,
to which individuals have direct access, to provide both criminal sanc-
tions and civil remedies against war crimes, crimes against peace and
crime against humanity including gender-specific abuses - in interna-
tional, internal and armed conflicts;

xiii) by establishing a war crimes tribunal in Asia to adjudi-cate
on military atrocities, including sexual slavery;

xiv) by establishing Special rapporteurs on the rights of indig-
enous peoples, on gender discrimination and violence, and on children’s
rights, on the trafficking in women, authorized to receive and report
on information from governments, NGOs and inter-governmental in-
stitutions, to respond effectively to allegations of violations of human
rights and to recommend measures for their prevention. The rapporteur
on gender violence should also report to the commission on the
Status of Women;

xv) by sending fact-finding missions to countries in our region
where gross violations of indigenous peoples’ rights are reported,

xvi) by providing mandatory gender training for UN person-nel
and independent experts;

xvii) by the integration of a gender perspective programme in
all UN advisory services on human rights,

xviiijby allocating at least 5% of the UN budget to human
rights work;

xix) by increasing resources available to UN human righls
bodies, such as CEDAW - by extending meeting sessions and prowvid-
ing more support staff - and the UN Voluntary Fund for the Viclims of
Torture;

xx) ensuring periodic evaluations of the effectiveness ol UN
maonitoring, reporting and complaints procedures and its advisory ser-
vices and training programs in addressing violations of the nights to
women, children and indigenous peoples;
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Human Rights Education And Training
We call upon the UN to

i) declare a "Peoples’ Decade for Human Rights Education
and Training”

i} implement mechanisms for the review of Human Rights
Education and Training possibly by the relevant treaty monitoring
bodies,

iii) establish an International Fund for Human Rights education
and Training activities for states and NGOs

iv) instruct each UN body to prepare a report on the effec-
tiveness of their initiatives to address women's human rights for the
1995 World Conference on Women;

v) ensure that the rights of indigenous peoples finally gain a
place on the formal agenda of the UN Commission on Human Rights.

Democratisation
We recommend the democratisation of relevant UN pro-
cesses in the following ways:

i) by democratization of the Security Council, in particular
by abolition of the veto and permanent membership and the transfer
of additional responsibilities to the General Assembly; moreover, mem-
bership of the Security Council should be denied to any State respon-
sible for war crimes against humanity, such as military sexual slavery,
befare it accepls ils stale responsibility;

ii) by establishing mechanisms to ensure that the concerns,
experiences and slruggles of hitherto marginalised groups, including
women, children, indigenous peoples and workers, can be represented
in all UN structures and ils ongoing activities; in particular by the grant-
ing of consultative stalus, the inclusion of such concerns in the agenda
of the regional meeting and the World Conference; and by recognising
their representatives to speak at the meetings;
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iii) taking into account the absence of an inter-governmental
human rights meachanism in the Asia-Pacific region, we call on the UN
Commission on Human rights to develop procedures and provide the
means to enable NGOs to access the UN system both within Asia and
beyond; specifically, we call for the sittings of the Sub-Commission on
Human Rights in August every year to be held in rotation in the Latin
American, African and Asian-Pacific regions; ECOSOC rules and pro-
cedures limiting NGO participation should be waived; the accreditation
decisions should always be by majority and may be by secret ballot;

iv) by recognising, promoting and supporting NGO activities
on human rights by making available technical, human and financial
resources from the UN.

Specialised Agencies

With regard to UN institutions and their specialised agencies,
we call upon the UN, governments of the North and the South to
actively monitor, regulate and ensure:

i) the policies of the IMF, World Bank, GATT and other multi-
lateral agencies - and bilateral agencies - to ensure their conformity
with UN/ILO standards;

ii) the protection of all workers, trade unions and labour rights
groups not officially recognized by their governments, by: strengthening
ILO policies relating to workers in the unorganized/informal sector and
to the trade union rights of government employees; and addressing the
practice of the expulsion or forced migration of workers, especially women,
in occupied territories;

iii) the activities of TNCs operating in the Asia-Pacific region
50 as to ensure compliance with international labour standards;
iv) procedures for the accountability of the UN delegates. Per-

sonnel and agents for human rights violations, including gender speci-
fic abuses.
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Militarisation

We call on governments:

i) toadopt measures to bring to an immediate end the produc-
tion, sale, exhibition and advertising of weapons of mass destruction
and nuclear weapons, and military exercises of all kinds;

i) to dismantle all existing weapons of mass destruction and
to end the military training of Asia-Pacific defence, military and secu-
rity personnel by Western countries for combat against their own
people;

iii) to re-allocate military budgets to development needs, im-
proved preventive mechanisms, consultative processes, social ser-
vices and peaceful settlement of disputes;

iv) to disband all paramilitary forces;

v) to take immediate steps to ensure that Asia and the Pacific
are not host to foreign bases and are free of nuclear weaponry and
power,;

vi) to make publicly available information on military expendi-
ture;

vii) with specific reference to the operation of UN peace-keep-
ing forces, emergency response mechanisms and humanitarian assis-
tance, to ensure an effective response to the particular vulnerabilities
of women as a group in situations of armed or ethnic conflict; to
address the impact on women and children of all measures taken and
the effect on the local female population of the discipline and behavior
of male military personnel,

viii)to release all Prisoners of War and civilians detained in
contravention of international humanitarian law;

ix) to ensure all citizens have the right to conscientious objec-
tion.
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We do not only want to
Express ourselves and let
The governments know that
We have rights. We want
These rights respected and
Our humanity upheld. We are
Prepared to fight until
Justice is done and freedom
Is won!
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Asia Pacific NGO Conference
Plan Of Action

Immediate

e Maximization of the Bangkok Inter-government Meeting
through:

1) widest possible use of media

2) direct lobby to governments

3) direct intervention during the meeting

4) follow-ups of a, b and ¢ when we get back to our respective
countries

& Formation of a working group that will ensure the continuity
of the efforts made during the meeting. The working group shall be com-
posed of four full time workers who will be responsible for:

1) ensuring the coordination of regional networks, task forces
and country initiatives in relation to the Vienna events

2) ensuring the sourcing of funds to bring regional partici-
pants to the Vienna events

3) updating regional networks and national organizations on
the developmenlts on the preparation for the Vienna events to ensure
broadest and quality participation

4) preparing a directory of all regional networks and national
human rights organizations to facilitate linkages among countries and
arganizations

5) Facilitate the drafting of the Asia-Pacific Human Rights
Declaration

& Formation ol Special Task Forces to study, organize and
coordinate implementalion of joint actions/responses to countries in
most difficult situations Countries for special adoption are:

1) East Timor

2) Cambodia

3) Burma
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4) Vietnam
5) Bougainville

B} Palestine Occupied Territories

7) Bhutan

8) China

9) Kashmir and MNaga territories of India

& Formation of Special Task Forces on:
1) Women Victims of Rape by Military
2] Women

3) Children

4) Mational Security

# Passing of urgent resolutions on the following issues:

1) A resolution seeking for immediate and unconditional re-
lease of all political prisoners in the region, with urgent call to release
immediately women and children in prison.

2) A resolution seeking for immediate release of Aung Sann
Suu Kyi of Burma

3) A resolution seeking for the immediate release of Aung
Sann Suu Kyi of Burma and other persecuted political leaders in the
region

4] A resolution calling on PNG to lift immediately its block-
ade on Bougainville which has caused the death of 2,000 children as
a result of lack of medicines and vaccines

Medium and Long term

# Formation of an Asia Pacific committee on Regional Instru-
ments that will be responsible to:

1} study obstacles of regional enforcement of UN Mechanisms
and propose recommendations for action

2) monitor compliance/non-compliance of Asia countrias of
UN mechanisms

3) input directly to governments and non-government hodies
issue related to UN.
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® Formation of a Legal Group composed of lawyers, jurists
and other experts like doctors, sociologists, etc. to:

1) receive reports of violations

2) study and give expert and authoritative opinion as basis
for further action.

e Formation of an Asia-Pacific Commission as a permanent
body to coordinate regional activities beyond Vienna.

& Convening of an NGO conference after two years to make
an assessment of the post Bangkok and Vienna regional and national
efforts and develop an action plan for the next period.

¢ Conducting trainings for NGOs based on commonly felt
needs.

|dentified areas of training are on human rights education
and UN systems.

® Pursuing joint studies, discussions and other projects on
common issues like national security, militarisation, women trafficking,
colonization, etc.

* Strengthening urgent action, fact finding mission and other
support action capabilities within the region.

e Lindertaking support campaigns on the following issues:

1) ethnicity and inter-racial strife

2) ongoing peace processes (North and South Korea, Philip-
pines, Cambodia)

3) Environmental degradation
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Recommendations

A. General Recommendations

1. Patriarchy is violative of women's human rights. Patriarchy
is a form of slavery and must be abolished. We support and recom-
mend the active pursuit of feminist objectives in the formulation, as-
sessment and implementation of all human rights.

2. We recommend that human rights abuses in both the pub-
lic and private spheres be addressed. The private sphere for women
constitutes the family. The family is recognized as "the natural and
fundamental unit of society” in the Universal Declaration of Human
Rights and this creates a risk for individual family members, that they
may not be protected as individuals. Most frequently it is women who
suffer from this phenomenon.

3. We recommend that a broader definition of family be
adopted by the UN system. There can be no single definition of family
because family formations differ with time and place throughout our
region. “Family” should not be associated with marriage or with a
union. Western and common law defines families as nuclear, but many
other realities exist as to family, which are neither recognized nor pro-
tected by law.

4. We recommend that the implementation of human rights
and the inter-relationship and indivisibility of economic, social, cultural,
civil and political rights be strengthened by ensuring that gender speci-
fic information and analysis be included in consideration of human
rights, and of the means for advancing the equal realization of econo-
mic, social, cultural, civil and political rights.

5 We recommend the appointment of UN Special Rappor-
teur on gender-discrimination and violence against women through the
Human Rights Commission. The Rapporteur should be authorized to
receive and report on information from governments, non-governmental
organizations and inter-governmental institutions; to respond eflecti-
vely to allegations of violations against women; and recomimend mea-
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sures to prevent continuing violations. The Rapporteur should also
report to the Commission on the Status of Women to assist its policy-
making function.

6. In order to strengthen the implementation procedures
under the Convention on the Elimination of All Forms of Discrimina-
tion Against Women (CEDAW), we make the following recommenda-
tions:

*Call upon governments who have not yet ratified CEDAW to
do so before 1995.

*Encourage governments to withdraw those reservations to
the Convention which are obstacles to its effective implementation.

*Establish an expeditious process for reviewing the compati-
bility of reservations with CEDAW and removing those reservations
determined to be incompatible with the principles and spirit of the
Convention.

*Establish a working group in the Commission on the Status
of Women to outline procedures for drafting an optional protocol estab-
lishing an individual complaints procedure under the Convention, and
support the adoption of such an optional protocol.

*Expand the resources of the Committee on the Elimination
of All Forms of Discrimination Against Women which is charged with
overseeing the governmental implementation of the Convention. In or-
der to carry out its mandate effectively, the Committee urgently needs
extended meeting sessions, more support staff, and other forms of
financial and structural support.

*Call upon states to effectively implement CEDAW through
the elimination of discriminatory laws, policies, practices and customs
and through the implementation of positive measures necessary to
advance the equality of women, as called for in the Convention.

7. We urge governments to ensure that UN treaty commitlees,
thematic and country rapporteurs and working groups, independent
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experts and all bodies entrusted with protecting human rights address
violations of women’s human rights, including gender-specific abuses,
in the areas that fall within their mandate (through advisory services
and training programs, reporting, monitoring and complaints proce-
dures, etc.). Measures necessary to effectively carry out this charge
include:

*Support training for all UN personnel and independent ex-
perts to ensure that they will address the full range of human rights
abuses specific to women and carry out their work without gender-bias.

*Enable the Program on Advisory Services in Human Rights
to assist in the integration of a gender-perspective in all its work.

*Ensure periodic evaluations of the effectiveness of the UN
monitoring, reporting and complaints procedures, as well as its advi-
sory sarvices and training programs, in addressing and devising
more effective responses to violations of women's human rights.

*Call upon each body to prepare a report on the effectiveness
of these initiatives for the 1995 World Conference on Women.

8. We recommend that there be equal representation of
women on all UN treaty committees and among the special rappor-
teurs and working groups established by the UN.

9. (a) The absence, at present, of an Asia Pacific inter-govern-
mental mechanism and the lack of access, information and training
skills of a majority of committed human rights non-governmental or-
ganizations and women's rights groups on how to effectively access
the UM system, makes it imperative that both NGOs themselves and
the UN Human Rights Commission develop procedures and provide
the means to enable Asia-Pacific NGOs to access the UN system and
to incorporate the concerns, experiences and struggles on women's
rights in this region to all UN structures and activities relating to human
rights including the work of specialized agencies and other bodies.
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(b) We recommend that procedures be developed to ex-

pand access of NGOs with expertise in the field of the human rights

of women to all UN structures and activities relating to human rights
including the work of the specialized agencies and other bodies.

10. We recommend that the accountability of UN delegates
personnel and other agents of the UM, for human rights violations,
including gender-specific abuses, be recognized and develop pro-
cedures for implementing this accountability.

11.(a) We recommend the establishment of international cri-
minal court, to which individuals have direct access, to provide criminal
sanctions and civil remedies against war crimes in both international
and internal conflicts, crimes against humanity, and violations of hu-
man rights including gender specific abuses based on international
customary law and treaties. In the short term, an ad hoc War Crimes
Tribunal should be established to adjudicate the atrocities, including
rape, forced pregnancy and other forms of sexual slavery, in many
parts of the world. Such a tribunal should have jurisdiction over
crimes committed by United Nations personnel as well as by State
officials and individuals,

(b) We recommend the re-structuring of the UN Security
Council so that it becomes a truly democratic institution capable of
reflecting the genuine aspirations of the vast majority of humanity.
Towards this end, the veto and permanent membership within the
Security Council should be abolished. Any state which is responsible
for war crimes and against humanity, such as military sexual slavery,
should not be allowed to take Security Council membership before it
resolves the state responsibility according to international law.

Specific Recommendations for the Agenda of the Asian
Inter-Governmental Meetings and the World Conference, 1993

1. (a) In reviewing the progress made in the field of human
rights since the adoption of the Universal Declaration of Human Rights
and in considering challenges to full realization of human rights of
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men and women, governments should examine the issue of violence
against women:

*We urge the World Conference to recommend more effec-
tive UN implementation procedures to eliminate the violence against
women that is endemic to all societies. Various forms of violence against
women breach guarantees established in the Universal Declaration,
the Convention on the Elimination of All Forms of Discrimination Against
Women, and other human rights instruments, including: the rights not
to be arbitrarily deprived of life, liberty and security of person; the right
not to be subject to torture or inhuman and degrading treatment; the
right to just and favorable conditions of work; the right to equal protec-
tion of the law; and the prohibition of discrimination against women.

*We further urge the World Conference to recognize specifi-
cally that violence against women in both the private and public
spheres is a violation of human rights and constitutes the gravest form
of sexual discrimination. Governments have a responsibility to enforce
or create new measures to prevent and respond to this gender speci-
fic violence in both these spheres, including affirmative measures to
eliminate the conditions that breed this violence.

*We welcome the steps taken recently by the UN to enhance
international protection from viclence against women through the ela-
boration of the Draft Declaration on Viclence Against Women, adopted
by the 1992 inter-sessional meeting of the Commission on the Status
of Women. We urge the adoption of this Declaration by the General
Assembly as a first step toward more comprehensive and enforceable
instruments.

{b) We call attention to the following particular instances ol
violence against women:

(i) Traffic in Women

Traffic in Asian women has increased dramatically in the last
two decades. Women are sold, traded, exchanged for sexual slavery
or prostitution and bonded labor across borders, such as from Bang-
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ladesh to Pakistan and India, from Burma to Thailand, from Vietnam
to Kampuchea, from the Philippines to Japan, and from many Asian
countries to Europe, Morth America and Australia. We note that traffic
in women has taken on a variety of forms-from mail order bride mar-
kets, to sex tours, to entertainment, to domestic labor, to dwadasi pros-
titution, among other. We further note the globalization and tech-
nologisation of syndicated business operations of recruitment agen-
cies, groups and institutions that benefit from the sale of women's
bodies. Government policies on economic development, tourism and
migration have utilized women's cheap labour and sexuality to gener-
ate incomes, which violates women's human rights.

Traffic in women is a violation of women's human rights. It is a
violation of peremptory norms of international law, particularly Article
4 of the Universal Declaration of Human Rights and other interna-
tional instruments prohibiting slavery.

We urge governments to address this problem of grave mag-
nitude. In line with this, we recommend the appointment of a UN
special rapporteur on Traffic in Women who should be authorized to
investigate the different forms of traffic in women towards recommend-
ing the adoption ol measures to address the problem.

We note thal women who are trafficked are often criminalised
in the receiving stales where they are without any legal protection.
We urge our governments to take steps to ensure that victims of traf-
ficking are given prolection and not criminalised.

Towards this end, we recommend the review of the 1949 Con-
vention on the Suppression of the Prostitution of Persons and the
Exploitation of Others lowards the adoption of a Convention that
addresses the present realities of traffic in women. We welcome the
efforts of the Coalition Against Trafficking in Women. We welcome the
efforts of the Coalition Against Trafficking in Women in drafting a
proposed Convention and we urge governments to consider the same.
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(ii) Religion and Fundamentalism

The use of religion by states in the region, and by political for-
ces wanting to gain political and cultural control has resulted in pitting
states against the people, and communities against each other. This in
turn has necessarily led to increasingly violent societies, a violence that
is often played out even more intensely against women. We condemn
the use of religion by governments or other forces to suppress the voice
of a people. We also condemn the onslaught of religious fundamental-
ism which invariably leads to intolerance and violates various human
rights and freedoms, particularly of women, which are guaranteed by
the Universal Declaration of Human Rights, the Convention on the Eli-
mination of All Forms of Discrimination Against Women and other
international human rights instruments.

Furthermore, some governments in the region, particularly
those of India and Pakistan, have used religion as an excuse either
for their non-ratification of or making of reservations to the CEDAW
and other international instruments. We affirm the universality of
women's human rights, and we call on governments to make the same
recognition and affirmation through the ratification of the CEDAW and
the withdrawal of reservations made to any of its provisions.

(iii) Military Sexual Slavery

We demand that our governments address all forms of mili-
tary sexual slavery commitied against women in the Asia-Pacific
Region, particularly those commitied by the Japanese Imperial Army
during World War Il against Asian women.

We reiterate our recommendation for the creation of an Inter-
national War Crimes Tribunal to which individuals can have direct
access, that can provide both criminal sanctions and civil remedies
for the victims/survivors of military sexual slavery committed by Japan
against Asian women.

We also reiterate our recommendation that any stale, parti-
cularly Japan, which is responsible for war crimes and crimes against
humanity such as military sexual slavery should not be allowed o be-
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come a member of the Security Council unless it first resolves its state
responsibility under international law.

(iv) Reproductive Rights

The reproductive technologies and family planning programs
throughout most of our region are being introduced on the ground that
overpopulation is the major cause of poverty. However, the dangerous
and life threatening nature of these technologies, coupled with the
forcible nature of the family planning campaigns, threaten and violate
women's rights, particularly poor women's rights, to health, life and their
reproductive choices. Far from eliminating poverty, these practices are
increasingly succeeding in eliminating the poor, especially poor women.

We condemn these existing programs and the failure on the
part of the governments to provide safe contraceptives for women. We
affirm that women’s reproductive rights are human rights and demand
governments to recognize, promote and guarantee the exercise of
these rights. We demand that any family planning program should
be conceptualised and implemented within the framework of and con-
sistent with women's rights to life, health and control over their repro-
ductive choices.

We similarly condemn those governments that deny women
their right to choose when and whether or not to have a child. We
demand that governments, particularly of the Philippines, repeal all
legislation, or amend state constitutional provisions, that deny this
fundamental reproductive right of women, as well as take positive
measures to guarantee the full and safe exercise of this right.

(v) Dalit Women

In addition to all the above, we condemn the violations of the
human rights of the Dalit women. We note that Dalit women suffer
from state viclence, social and legal discrimination, and dehumaniz-
ing flying and working conditions, and illiteracy. They are denied of
their land rights and civil liberties. Their reproductive rights are violated
through contraceptives and newly invented family planning devices
that do not serve their needs and viclate their bodies.
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We call on the governments in the Region to take action to put
a stop to these violations.

2. We note that women's realities and the violations of their
human rots are not reflected either in the language, substance or inter-
pretation of most international human rights documents, particularly
the Universal Declaration of Human Rights, the International Covenant
on Civil and Political Rights, and the International Covenant on Eco-
nomic, Social and Cultural Rights. We recommend the re-interpreta-
tion of these documents so as to cover gender specific violations of
women’s human rights, and to eliminate the false dichotomy between
women's rights violations in the public sphere and women's rights
violations in the private sphere.

The Women's Action Forum in Pakistan has already begun this
process by recommending substantial changes, including changes
in the language, in the Universal Declaration of Human Rights. We
applaud this initiative, and recommend that the process be continued
by all of us,

We also recommend that every human rights document that
may be adopted by states henceforth, including the Charter that may
be adopted by the Asia-Pacific Region, should have an integral gen-
der dimension.

3. Major attention at the Asian preparatory meeting in Bang-
kok will focus on the function of the universality of human rights. Several
governments in this region have used the notions of cultural and reli-
gious specificities to evade human rights violations especially the vio-
lations of women's human rights. While acknowledging the legitimacy
of cultural rights, the rights to life, security of person, health and adu-
cation are prior to that of culture, religion and ethnic identity, and in
instances of conflict, the universality of women rights should take pre-
cedence over cultural and other forms of diversity. Further, in instances
of conflict, wherever the customary laws of a group or people versus the
state, the position which most closely reflects the spirit of the Universal
Declaration of Human Rights should prevall.
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4. In discussions of UN peacekeeping activities, emergency
response mechanisms, and humanitarian assistance (such as aid to
victims of the conflicts in Somalia and in the former Yugoslavia)

*There must be attention, and effective responses, to the par-
ticular vulnerabilities of women as a group in crisis situations such as
armed or ethnic conflict at the international, national or local level.

*Consideration must be given to the impact on women of all
measuras taken.

*There must be attention given to the discipline and behavior
of male UN peacekeeping, forces with the local female population.

5. In discussions of “vulnerable groups”

*We urge the World Conference to recognize that women and
other groups which have traditionally been placed under this heading
are not groups which are vulnerable per se. They have been made
vulnerable to diverse forms of human rights violations by the structures
which create and maintain the discrimination an oppression of people
based on ethnic, racial, socioeconomic, sexual, geographical, differently
abled and other considerations. Therefore, in order to achieve the full
universalization of human rights, these structures of “vulnerabilisation'
and inequality must be addressed in order to guarantee all persons full
participation and enjoyment of human rights.

* Situations which require that special consideration be given
to the women in them include: refugees, racial and ethnic minorities,
dalit women, migrant women, lesbians, women affected by HIV/AIDS;
young or minor women,; economically disadvantaged or exploited
women; aging women, indigenous women, and women with disabi-
lities.
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NGO Proposals to the Asia-Pacific Regional Meeting
for the World Conference on Human Rights 1993

Bangkok 31 March 1993

Universal human rights standards are rooted in many cultures.
They afford protection to all of humanity, including women and special
groups such as children, minorities, indigenous peoples, peasants, work-
ers, refugees, disabled persons and the elderly. As human rights are of
universal concern and are universal in value, the advocacy of human
rights is a matter of international solidarity and should be, promoted in
the spirit of international co-operation.

The international, regional and national orders should comple-
ment each other. The specificity of each context shall serve as a con-
structive element to strengthen universal minimum standards and
mechanism designed to achieve global respect for human rights.

Human rights are indivisible and interdependent be they eco-
nomic, social and cultural rights or civil and political rights. One set of
rights cannot be used to bargain for another. The protection of human
rights concerns both individuals and collectivities. Cultural practices
which derogate from universal human rights, and women's rights in
particular, shall not be tolerated.

The right to development is a basic human right. To be balanced
and sustainable, development requires respect for civil and political
rights as well as social, cultural and economic rights, equity and social
justice and people's participation. Resources must be used to promole
human development, not militarisation.

At the national level, there can be no development without
human rights and democracy and vice versa. Development shall be
guided by principles of equity and justice. Democracy is a way of life.
It pervades all aspects of human life: in the home, in the workplace,
in the local community. Participatory democracy is the basis ol good
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governance. It must be fostered and guaranteed in all countries, parti-
cularly through an independent and impartial judiciary.

The development process at the international level should also
be guided by the same principles of equity and justice. Control and
domination of the development process by the strong in the Norih,
abetted by elites in the South, perpetrates vast social and economic
disparities. At the same time, international institutions such as the
United Mations shall be democratised in the interests of the poor and
powerless,

Women's rights are human rights. Women's rights must be
addressed in both the public and private spheres of society, in parti-
cular in the family.

All peoples have the right to seli-determination. By virtue of
that right they frealy determine their political status and freely pursue
their economic, social and cultural development.

The promaotion of democracy and respect for human rights
require human rights education and training of various sectors of
society, at both governmental and non-governmental levels.

Effective promotion and protection of human rights in the
Asia-Pacific region requires governments in the region to ratify and
implement without delay the principal international human rights in-
struments, including the International Covenant on Civil and Political
Rights, and its two Optional Protocols, the International Covenant on
Economic, Cultural and Social Rights, the Convention on the Elimi-
nation of All Forms of Discrimination Against Women (CEDAW), the
Convention Against Torture the Convention on the Status of Refugees,
and the Convention on the Rights of the Child.

Heservations on these human rights instruments must be
withdrawn, including those on CEDAW and those on the Convention
on the Rights of the child.
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Effective promotion and protection of the rights of indigenous
peoples in this Year of Indigenous Peoples requires strengthening the
relevant legal instruments and, as a minimum ratifying ILO Conven-
tion 169. Ratification of all other ILO Conventions is required to pro-
tect and promote the right to freedom of association and the right to
organise trade unions.

In addition, the strengthening of the capacity of a democratised
United Nations to promote and protect human rights requires

(1) the establishment within the UN of a Special Commis-
sioner for Human Rights,

{(2) the establishment of an international criminal court with
a human rights mandate,

{3) reinforcement and improvement of the operation of exist-
ing treaty monitoring bodies and mechanisms and

(4) regional, subregional and national mechanisms with
guarantees of independence, impartiality and accessibility,

Source : OurVoice (Bangkok : ACFOD, 1993).
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Appendix Il

Bangkok (Governmental) Declaration on
Human Rights 1993

Asia Intergovernmental Meeting

The Ministers and representatives of Asian States, meeting
at Bangkok from 29 March to 2 April 1993, pursuant to General
Assembly resolution 46/116 of 17 December 1991 in the context of
preparations for the World Conference on Human Rights.

Adopts this Declaration to be known as “The Bangkok De-
claration”, which contains the aspirations and commitments of the
Asian region:

Bangkok Declaration

Emphasizing the significance of the World Conference on
human Rights, which provides an invaluable opportunity to review all
aspects of human rights and ensure a just and balanced approach
thereto,

Recognizing the contribution that can be made to the World
Conference by Asian countries with their diverse and rich cultures
and traditions,

Welcoming the increased attention being paid to human
right in the international community,

Reaffirming the commitment to principles contained in the
Charter of the United Nations and the Universal Declaration on
Human Rights,

Recalling that in the Charter of the United Nations the ques-
tion of universal observance and promotion of human rights and fun-
damental freedoms has been rightly placed within the context of in-
ternational cooperation,
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Noting the progress made in the codification of human rights
instruments, and in the establishment of international human rights
mechanisms, while expressing concern that these mechanisms relate
mainly to one category of rights,

Emphasizing that ratification of international human rights
instruments particularly the International Covenant on Civil and Poli-
tical Rights and the International Covenant on Economic, Social and
Cultural Rights, by all States should be further encouraged,

Reaffirming the principles of respect for national sovereignty,
territorial integrity and non-interference in the internal affairs of States,

Stressing the universality, objectivity and non-selectivity of
all human rights and the need to avoid the application of double stan-
dards in the implementation of human rights and its politicization,

Recognizing that the promotion of human rights should be
encouraged by cooperation and consensus, and not through confron-
tation and the imposition of incompatible values,

Reiterating the interdependence and indivisibility of econo-
mic, social, cultural, civil and political rights, and the inherent interre-
lationship between development, democracy, universal enjoyment of
all human rights, and social justice, which must be addressed in an
integrated and balanced manner,

Recalling that the Declaration on the Right to Development
has recognized the right to development as a universal and inalien-
able right and an integral part of fundamental human rights,

Emphasizing that endeavors to move towards the creation of
uniform international human rights norms must go hand in hand with
endeavours to work towards a just and fair world economic ordar,

Convinced that economic and social progress facilitales the
growing trend towards democracy and the promotion and protection
of human rights,
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Stressing the importance of education and training in human
rights at the national, regional and international levels and the need
for international cooperation aimed at overcoming the lack of public
awareness of human rights,

—

. Reaffirm their commitment to the principles contained in the
Charter of the United Nations and the Universal Declaration
on Human Rights as well as the full realization of all human
rights throughout the world;

2. Underline the essential need to create favourable conditions for
effective enjoyment of human rights at both the national and in-
ternational levels,

3. Stress the urgent need to democratize the United Nations sys-
tem, eliminate selectivity and improve procedures and mecha-
nisms in order to strengthen international cooperation, based on
principles of equality and mutual respect, and ensure a positive,
balanced and non-confrontational approach in addressing and
realizing all aspects of human rights;

4. Discourage any attempt to use human rights as conditionality for
extending development assistance;

5. Emphasize the principles of respect for national sovereignty and
territorial integrity as well as non-interference in the internal affairs
of States, (and the non-use of human rights as an instrument of
political pressure);

6. Reiterate that all countries, large and small, have the right to de-
termine their political systems, control and freely utilize their
resources, and freely pursue their economic, social and cultural
development;

7. Stress the universality, objectivity and non-selectivity of all human
rights and the need 1o avoid the application of double standards in
the implementation of human rights and its politicization, and that
non-viclation of human rights can be justified;
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8

10.

11.

12.

13.

14,

Recognize that while human rights are universal in nature, they
must be considered in the context of a dynamic and evolving
process of international norm-setting, bearing in mind the signifi-
cance of national and regional particularities and various histori-
cal, cultural and religious backgrounds;

Recognize further that States have the primary responsibility for
the promotion and protection of human rights through appropriate
infrastructure and mechanisms, and also recognize that remedies
must be sought and provided primarily through such mechanisms
and procedures;

Reaffirm the interdependence and indivisibility of economic,
social, cultural,civil and paolitical rights and the need to give equal
emphasis to all categories of human rights;

Emphasize the importance of guaranteeing the human rights
and fundamental freedoms of vulnerable groups such as ethnic,
national, racial, religious and linguistic minorities, migrant workers,
disabled persons, indigenous peoples, refugees and displaced
persons;

Reiterate that self-determination is a principle of international
law and a universal right recognized by the United Mations for
peoples under alien and colonial domination or foreign occupa-
tion, by virtue of which they can freely determine their political
status and freely pursue their economic, social and cultural devel-
opment, and that its denial constitutes a grave violation of human
rights;

Stress that the right to self-determination is applicable to people
under alien and colonial domination or foreign occupation, and
should not be used to undermine the territorial integrity, nationa-
lism, apartheid, colonialism, and political independence of States;

Express concern over all forms of violation of human rights, in-
cluding manifestation of racial discrimination, racism, apartheid
colonialism, foreign aggression and occupation, and the establish-
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18.

18,

20.

21.
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ment of illegal settlements in occupied territories, as well as the
recent resurgence of neo-nazism, xenophobia and ethnic cleans-
ing;
Underline the need for taking effective international measures in
order to guarantee and monitor the implementation of human
rights standards and effective and legal protection of people under
foreign occupation;

Strongly affirm their support for the legitimate struggle of the
Palestinian people to restore their national and inalienable rights to
self- determination and independence, and demand an immediate
end to the grave violations of human rights in the Palestinian,
Golan and other occupied Arab territories including Jerusalem;

Reaffirm the right to development, as established in the Declara-
tion on the Right to Development, as a universal and inalienable
right and an integral part of fundamental human rights which must
be realized through international cooperation, respect for fundamental
human rights, the establishment of a monitoring mechanism and
the creation of essential international conditions for the realization
of such right;

Recognize that the main obstacle to the realization of the right
to development lie at the international macroeconomic level, as
reflected in the widening gap between the North and the South,
the rich and the poor;

Affirm that poverty is one of the major obstacles hindering the full
anjoyment of human rights;

Affirm also the need to develop the right of humankind regarding
a clean, safe and healthy environment;

Note that terrorism, in all its form and manitestations, as distinguished
from the legitimate struggle of peoples under colonial or alien do-
mination or foreign occupation, has emerged as one of the most
dangerous threats to the territorial integrity of States and destab-
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23.

24.

25.

26.

27.

ilizing legitimately constituted governments, and that it must be
unequivocally condemned by the international community;

. Reaffirm their strong commitment to the promotion and protec-

tion of the rights of women through the guarantee of equal partici-
pation in the political, social, economic and cultural concerns of
society, and the eradication of all forms of discrimination and of
gender-based violence against women;

Recognize the rights of the child to enjoy special protection and
to be afforded the opportunities and facilities to develop physi-
cally, mentally, morally, spiritually and socially in healthy and
normal manner and in conditions of freedom and dignity;

Welcome the important role played by national institutions in the
genuine and constructive promotion of human rights and believe
that the conceptualization and eventual establishment of institu-
tions are best left for the States to decide;

Acknowledge the importance of cooperation and dialogue be-
tween governments and non-governmental organizations on the
basis of shared values as well as mutual respect and understand-
ing in the promotion of human rights, and encourage the non-gov-
ernmental organizations in consultative status with the Economic
and Social Council to contribute positively to this process in ac-
cordance with Council resolution 12986 (XLIV);

Reiterate the need to explore the possibilities of establishing re-
gional arrangements for the promotion and protection of human
rights in Asia;

Reiterate further the need to explore ways to generate interna-
tional cooperation and financial support for education and training
in the field of human rights at the national level and for the estab-
lishment of national infrastructures to promote and protect human
rights if requested by States;
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Emphasize the necessity to rationalize the United Nations human
rights mechanism in order to enhance its effectiveness and effi-
ciency to ensure avoidance of the duplication of work that exists
between the treaty bodies, the Sub-Commission of Prevention
of Discrimination and Protection of Minorities and the Commission
on Human Rights, as well as the need to avoid the multiplicity of
parallel mechanisms;

. Stress the importance of strengthening the United Nations Cen-

tre for Human Rights with the necessary resources to enable it to
provide a wide range of advisory services and technical assistance
programmes in the promotion of human rights to requesting States
in a timely and effective manner, as well as to enable it to finance
adequately other activities in the field of human rights authorized
by competent bodies;

Call for increased representation of the developing countries in
the Centre for Human Rights.

Source : Our Voice (Bangkok : ACFOD, 1993).
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