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Executive summary

Most provisions of the International Covenant on Civil and Political
Rights (ICCPR) are well reflected in the National Constitution B.E. 2540
(1997). After its promulgation in 1997, soon after Thailand is party to the
ICCPR, a number of progressive measures and activities including mechanisms
and legislations were initiated and/or implemented to provide better
protection of people's basic rights and freedoms. Civil society and local
community groups become empowered and increasingly active in defending
their rights. The notion of rights and liberties has been widely recognised
among government agencies and the public at large. The climate is generally

conducive to instil the culture of human rights in the Thai society.

Assessing the compliance with the obligations under the ICCPR through
some important congruent provisions under international human rights treaties
to which Thailand is party and other principal concerns of some specific
rights and situations, the National Human Rights Commission (NHRC)
considers that there have still been gaps between what enshrines in the
“People’s Constitution” including international human rights obligations and

the real situations and practices in a number of areas.

First, a number of legislations have yet to be enacted to give full
effects to the rights guaranteed by the Constitution. Some obsolete or
draconian laws need to be repealed or amended to bring them in line with
the Constitutional provisions and international human rights obligations to
which Thailand is party, including the ICCPR. Meanwhile, any newly enacted

legislation must be ensured not to curtail basic rights and liberties.

Assessing Thailand's Compliance with the Obl nder the International Covenant on Civil
and Political Rights and in



Second, the implementation at the operational level, especially in certain
parts of bureaucratic system, is somehow problematic and leads to violations
of human rights. It is too often that the excessive and disproportional use of
force and firearms took place without due regard to the respect for human
rights. On many occasions, those who are responsible to grave perpetration

are not brought to justice, leading to the culture of impunity.

Third, concerning several govemments’ public policies/ projects, other
objectives such as economic growth or security concerns are of overriding
the respect for human rights despite their interdependence. Subsequently,
the process of policy formation and implementation lacks meaningful
participation from local people and communities whose rights and living are
affected.

Fourth, there are vulnerable groups in the country whose precarious
status and conditions subject them to multiple discriminations and violations
of their rights, and therefore, require special government's policies and

attention to protect their basic rights.

The NHRC takes note that the dismissal of the critics concerning
human rights respect by the government and its agencies does not demonstrate
the resolve to get to the bottom of public grievances. In such situation,
sustainable solutions cannot be achieved and victims are not provided with
appropriate redress and justice. The NHRC is also deeply concerned with a
number of cases where community leaders or human rights defenders
including media members were harassed, threatened, arbitrarily arrested,
forcible disappeared and murdered.
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Therefore, the government is recommended to undertake following measures

for better compliance with the ICCPR and Constitutional provisions:

® To expedite the process of enactment and/or amendment of necessary
laws required for the effective protection of basic rights and freedoms
as guaranteed by the Constitution and the Covenant, especially
concerning the issues of non-discrimination, torture, public hearings
and the right of local communities to participate in the conduct of
public affairs, especially in the management of local natural

resources and environment;

® To seriously consider the implementation of the five-year National
Human Rights Plan of Action, by updating the first plan and
integrating international human rights obligations including the
Concluding Observations made by human rights treaty bodies into the Plan;

® To issue clear policies or guidelines for implementation at the
operational level restricted to internationally recognized human rights
standards in order to prevent any recurrence of human rights
violations, especially concerning the use of force and firearms by

law enforcement officers;

@® To introduce human rights education and awareness campaign as a
life-long learning process, both formal and non-formal, at schools,
universities, government institutions, private sector and communities,

including those involved with the justice system;

Assessing Thailand's Compliance with the Obligations under the International Covenant on Civil
and Political Rights and in Relations with the Con



® To establish a national mechanism with adequate independence and
resources to co-ordinate among government agencies in compliance
with human rights obligations under the ICCPR, to propose any necessary
precautionary or solutions to fulfil Thailand’s obligations, and to
play a pivotal role in the process of preparing next Thailand’s periodic
reports with wider and more meaningful participation of all parties,
especially civil society.
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Introduction

1. Thailand acceded to the International Covenant on Civil and Political
Rights (ICCPR) on 29 October 1996 with interpretative declarations regarding
article 1 paragraph 1 (the interpretation of “sclf—dctcmﬂnation”), article 6
paragraph 5 (national laws and practices concerning the sentence of death
imposed on persons below eighteen years of age), article 9 paragraph 3
(national laws and practices concerning the period of detention of arrested

persons on a criminal charge), and article 20 (the meaning of “war”).

2. Under Article 40, Thailand undertakes to submit, within one year of the
entry into force of the Covenant for the country, an initial report on the
measures it has adopted to give effects to the rights recognised in the
Covenant and the progress made in the enjoyment of various rights and on
any factors and difficulties which may affect the implementation.
Thailand’s initial report was due on 28 January 1998, which was, however,
received by the United Nations on 22 June 2004.

3. The National Human Rights Commission of Thailand (NHRC) was
established, under Sections 199 and 200 of the Constitution of the Kingdom
of Thailand B.E. 2540 (1997), as an independent body with broad mandates
to promote and protect human rights. Among powers and duties as stipulated
in the Constitution, the NHRC will examine and report the commission or
omission of acts which violate human rights or which do not comply with
obligations under international treaties to which Thailand is a party. The

NHRC was appointed and started its official function on 13 July 2001.
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4. For nearly four years of functioning, the NHRC received over 2,000
cases of complaint, which can be categorised into four major groups i.e.
laws and the administration of justice; social issues (such as ethnic minorities,
housing, labours, education, economic and social development); violations

related to natural resources; and other forms of violation.

5. This assessment is; therefore, undertaken under the constitutional mandate,
and in accordance with responsibilities stated in the internationally recognised
“Principles relating to the status and functioning of national institutions for
protection and promotion of human rights’ or the “Paris Principles.” The
major objective is to assess the level of Thailand's compliance with the
obligations under the ICCPR, and identify its progress and obstacles with a
view to enhance the govemment’s implementation of international human

rights obligations at national level.

6. The assessment is based on the information which the NHRC received
through cases of complaints and the investigation process, field trips,
studies, public fora on issues which the NHRC organised, annual report, the
works of Sub-Commissions on various subjects including information

received from its domestic and international networking organizations.




1. INTERPRETATIVE DECALARATIONS
AND THE PROCESS OF PREPARING THE REPORT

A. Interpretative declarations

7. In accordance with Thailand's interpretative declaration pertaining to
article 8 paragraph 5 at the time of accession, Section 74 of the Thai Penal
Code does not allow any kind of punishment levied upon any person below
fourteen years of age. Section 75 of the Code provides that the Court shall
reduce the scale of punishment by one half for any person over fourteen
years but not yet over seventeen years of age who commits any act provided
by the law to be an offence, taking into account the sense of responsibility
and all other things concerning him/her. The interpretative declaration also
refers that whenever any person over seventeen years but not yet over
twenty years of age commits any act provided by the law to be an offence,
the Court may reduce the scale of the punishment by one third or one half.
In sum, under the then Thai Penal Code, the sentence of death may be
imposed for crimes committed by persons below eighteen years, but not
below seventeen years of age. However, in accordance with the interpretative
declaration, the Court always exercises its discretion under Section 75 to
reduce the said scale of punishment, and never passes the death penalty
upon any person below eighteen years of age.

8. With regard to Thailand's interpretative declaration pertaining to article 6
paragraph 5, the Government of the Kingdom of the Netherlands considers
it a reservation, and objects to the aforesaid declaration. The Netherlands
views that the declaration is incompatible with the text, the object and
purpose of article 8 of the Covenant, which according to article 4 lays down
the minimum standard for the protection of the right to life.
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9. The NHRC also considers that the declaration contradicts article 4 paragraph
2 establishing minimum standard for the protection of the right to life by
prohibiting the sentence of death imposed on persons below eighteen years
of age in accordance with article 6 paragraph 5. It is; therefore, incompatible
with the object and purpose of the Covenant. Nevertheless, in 2003, the
Penal Code was amended to comply with the obligation that the death
penalty shall be imposed on the persons not below eighteen years of age.
Consequently, the government should consider the withdrawal of such

declaration.

10. Regarding Thailand's interpretative declaration pertaining to article 9
paragraph 3 at the time of accession in 1996, the Criminal Procedure Code
of Thailand is referred as to provide that the arrested person shall not be
kept in custody for more than forty-eight hours from the time of his/her
arrival at the office of the administrative or police official. However, the
time for bringing the arrested person to the Court shall not be included in
the period. In case it is necessary for the purpose of conducting the inquiry,
or there arises any other necessity, the period of forty-eight hours may be
extended as long as such necessity persists, but in no case shall it be longer

than seven days.

11. Later in 1997, article 237 of the new Constitution stipulates that in a
criminal case, no arrest and detention of a person may be made except
where an order or a warrant of the Court is obtained, or where such person
commits a flagrant offence or where there is such other necessity for an
arrest without warrant as provided by law. The arrested person being kept in
custody shall be sent to the Court within forty-eight hours as from the time
of his or her arrival at the office of the inquiry official in order for the court

Assessing Thailand's Compliance with the Obligations under the International Covenant on Civil
and Political Rights and in Relations with the Constitution
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to consider whether there is a reasonable ground under the law for the
detention of the arrested person or not, except for the case of force majeure
or any other unavoidable necessity as provided by law. Therefore, such
declaration was no longer valid and the government should consider its

withdrawal or amendment in accordance with the present law.

12. In light of such development, the NHRC notes that the government or
the competent authorities should closely follow up the development of the
country and keep other State parties informed as soon as possible.

B. The process of preparing the report

13. The process of preparing the report to human rights treaty bodies should
serve the purpose, not only to implement the reporting obligation thereof,
but also to be a learning process of the whole society to comprehend the
present state of human rights protection in terms of both progresses made
and existing shortcomings. Consequently, the process required a participatory
process of all parties, particularly from civil society to scrutinise public
policies and implementation, including legislative, judicial, administrative
or other measures. The open process will broaden understanding and partner—
ship of all parties and will be conducive to a spirit of co-operation to help
advance the state of compliance. With such process, the report can be
regarded “national” and guarantee the balanced and holistic outcome.

14. In case of the ICCPR, Thailand has the initial report more than five years
overdue. The NHRC understands that it was partly due to shortcomings of
budget and human resources, including the language barrier. Nevertheless,

the long delay reflects the govemment’s lack of serious commitment to



provide adequate resources to meet its reporting obligation resulting in the

failure to have an effective and continued process of preparation.

15. More importantly, the preparation of the ICCPR initial report does not
have the broad-based participation of all parties concerned, especially the
public in general. The reporting process involved only a handful group of
people, who were mostly government officials with commendable efforts,
but resulted in the insufficient information, particularly on the assessment of
human rights situations from the public’s points of view. The draft report
did not receive any public hearing, and therefore substantially lacks public
evaluation of challenges or impediments in parts of the government to give
effects of the rights contained in the ICCPR. The report was not brought to
the attention of the executives, especially in the government, since the
beginning resulting in the lack of their commitment during the process of
preparing the report.

16. In this regard, the United Nations can ease the difficulty of Thailand in
meeting reporting obligations by providing technical assistance for human
resource development in reporting techniques. The NHRC also strongly
recommends the government and its agencies concerned to establish a
continued process with wider and meaningful public participation to prepare
the report in the future.

Assessing Thailand's Compliance with the O ns under the International Covenant on Civil
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2. COMPLIANCE WITH MAJOR CONGRUENT PROVISIONS

General

17. In accordance with the Thai legal system, the provisions of international
human rights treaties to which Thailand is party have not been directly
invoked in cases before the Thai courts unless they are translated into
domestic legislation. Nevertheless, in the process of accession or ratification,
the Thai government would ensure that the laws and practices at the time
were not contradictory to any provisions therein. Otherwise, reservations or
interpretative declarations would be made at the submission of the

instrument of accession/ratification.

18. Taking such process into account, the effective implementation of
international human rights obligations for Thailand requires pro-active
measures both by the government and the Parliament to enact laws to give
progressive and full effects to the rights recognised in the human rights
instruments to which Thailand is party. So far, the NHRC notes that only few
laws were enacted for such purpose. Moreover, to give effects to these rights,
it is necessary to enhance human rights education and training to raise
awareness among government agencies, including those involved with the

justice system.
A. Right to self-determination

19. The NHRC, through the investigation of cases and studies, found that
the gap between urban and rural areas is widening, especially in terms of
economic development, incomes and opportunities for social and human
development. It results in the string of problems with implications of the
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infringements of human rights such as migration, prostitution, deprivation of
natural resources and environment, public land and forest disputes. People
in rural areas lack basic needs, and are deprived of equal opportunity of
self-independence, community development and their own choices to make

a living.

20. A number of cases received by the NHRC indicate that the violations of
economic and social rights often led to the violations of civil and political
rights or vice versa. For example, local people and their natural resources
were affected by many projects of public and private sectors, leading to
disputes and sometimes resorting to violent means to solve the conflict.

21. The NHRC also finds, through a number of cases, that the constitutional
right concerning public participation in the management of natural resources
and the right to participate in the conduct of public affairs in accordance
with article 256 of the Covenant are frequently neglected. A number of
private projects use some sorts of influence to circumvent laws, to evade
authorities monitoring and to threaten local leaders life. (See examples in
Part 3 concerning freedom of peaceful assembly and the Thai-Malaysian
Gas Pipeline Project.)

22. The NHRC wishes to emphasise the importance of human-centred
development and people’s right to freely pursue their economic, social and
cultural development. The NHRC strongly urges the government to
immediately take steps, especially the necessary legislation or regulation
concerning public hearing process, to allow people to have a meaningful
participation in policies and projects which have impacts to their living,
communities, including local natural resources and environment.
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B. Non-discrimination

23. Under article 2 paragraph 1 of the ICCPR, Thailand shall undertake to
respect and to ensure to all individuals within its territory and subject to its
jurisdiction the rights recognised in the Covenant. Similarly, article 30 of
the Constitution prohibits discrimination on the ground of difference in
origin, race, language, sex, age, physical or health condition, personal status,
economic or social standing, religious belief, education or political view.

24. The NHRC also takes note of the Concluding Observations of the
Committee on the Rights of the Child made in 1998, that Thailand “does not
appear to have fully taken into account the provisions of the Convention,
especially its general principles, as reflected in its articles 2 (non-discrimi-
nation).” Among the group of particular Committee's concern are children
belonging to minorities including hill tribes, asylum seeking children, and
illegal immigrant children. Subsequently, the Committee views that further
efforts must be undertaken to ensure that the principles of the Convention,
in particular the general principles, not only guide policy discussion and
decision-making, but also are appropriately reflected in any legal revision,
judicial and administrative decisions, and in the development and

implementation of all projects and programmes.

256. The NHRC further notes that Thailand still maintains, under the
Convention on the Rights of the Child, the reservation of article 7 pertaining
to the right to acquire a nationality and article 22 pertaining to the rights of
a child seeking refugee status or considered a refugee. Concerning the
Convention on the Elimination of All Forms of Discrimination against

Women (CEDAW), Thailand still make reservation of article 16 related to
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family life and marriage as well as article 29 related to the interpretation or
application of the Convention.

26. Taking the above factors into account, the NHRC wishes to express its
particular concerns over the following groups of people who are vulnerable
to discrimination in terms of legal and the de facto situation:

Minorities and the right to citizenship

27. The NHRC recognises the recent government s efforts to address the problem
of stateless people to provide them with the appropriate status and basic rights,
especially the right to education for stateless or undocumented children.

28. Nevertheless, the NHRC notes with concern at the high number of
stateless persons, particularly among highlanders and ethnic minorities within
the country. While the government has adopted a number of measures
designed to facilitate naturalisation, a large number of ethnic members are
excluded from the procedure. In a district of Mae-ai in the northern
province of Chiangmai, there are as many as 1,243 people whose names have
been recently withdrawn from the official citizen registration since 2002.

29. The NHRC receives a number of complaints concerning the citizenship
of highlanders and ethnic minorities. Most of them ask for 13 digits identity
cards by claiming that without it, they encounter various forms of
discrimination and the deprivation of their basic rights, including the access
to education and health care. Children who completed basic education
(taught by local community) cannot get access to higher education. In

addition, their freedom of movement is also restricted.
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30. The NHRC takes note of the different reasons underlying the situation
including the discriminatory nature due to the highlanders myths concerning
deforestation and drug. Following the Cabinet resolution of 7 February 1989,
the Master Plan on Community Development, Environment and Narcotic
Crop Control in Highland Areas (1992) was formulated. Highlanders were
forced to move from their homeland (hills) to resettle in the lowland under
various development projects with major purpose to prevent them from
involvement with drug production and deforestation. Nevertheless, their
inability to communicate in Thai language and lack of legal status prevent

them from social integration.

31. In fact, highlanders and ethnic minorities can have access to health care
services, except remote villages. However, some of them are denied
treatment under government 30 baht scheme (a scheme which allows
patients for medical treatment by paying 30 baht or 75 cents) because they
cannot present sufficient documents. People in remote villages have very

limited information on heath and sanitation and the use of contraceptives.

32. Women and children without proof of identity are most vulnerable.
Their children, who were born in Thailand but somehow failed to have a
birth certificate, can be denied access to education and other public services.
They are also exposed to risks such as sexual harassment and exploitation in
sex industries. And without access to adequate health care or proper
treatment, some of them have the possibility to get infected with HIV and
likely to develop AIDS.

33. In such light, the government is encouraged to expedite the process and
considers measures to naturalise highlanders and members of ethnic minorities,
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who are entitled to citizenship, to reduce the number of stateless people,
especially children who were born in Thailand, and to ensure the guarantee
of their access to basic public services during the transitional period.

Women

34. Thailand acceded to the Convention on the Elimination of All Forms of
Discrimination against Women in 1985 with seven reservations, and five of
them have been later withdrawn. Thailand still maintains reservations to
article 16 concerning equality in family life and marriage, and article 29
related to the interpretation or application of the Convention.

35. The NHRC notes the Concluding Observations made by the Committee
on the Elimination of Discrimination against Women concerning a number
of impediments to the implementation of CEDAW when the Committee
examined Thailand's combined second and third periodic reports in 1999. Of
particular concern, the NHRC notes that violence in family including marital
rape continues in the Thai society, and the Thai criminal law has limit to
penalise perpetrator of marital rape. As stated in the Concluding Observa-
tion, the Committee urges the Government of Thailand to amend the Penal
Code in the light of the Declaration on the Elimination of Violence against
Women and General Recommendation 19 of the Committee.

36. The NHRC takes note cases concerning other forms of domestic vio-
lence, which are frequently regarded by competent authorities as “internal
affairs within family”, resulting in the failure to prosecute perpetrators and
to give necessary assistance to victims. Social values are one of the main

obstacles that lead to inequalities within families and society. They create
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particular obstacles to change and are also root causes to the problem of
gender discrimination. Mass media also plays the part in emphasising gender

inequality.

37. The NHRC deems it important that the government should adopt appro-
priate policies, programmes, and specific legislation if necessary, addressing
the issue, and adopt clear directives to police officers how to deal with the
case properly. Victims should be protected and rehabilitated socially and
psychologically while taking into account of the value of family institution
and the best interest of the child.

38. In addition, the NHRC notes that the Family Law has also limited
women s equality in some aspects, which include the right to engagement
and its cancellation and divorce. The government is also encouraged to
review the law in light of non-discrimination principle under human rights
treaties to which Thailand is party.

39. While welcoming the trend of active participation by women in public
activities and professional careers, the NHRC notes the underrepresented in
a number of areas, especially the political sector. However, according to the
data from the election in 2001, only 3 women (out of 34 Members of
Parliament) are in the Cabinet. Moreover, in practice, there is no special
means or measures to search for women who can become candidates for
election. Therefore, the government is encouraged to step up its efforts to
secure greater participation by women at all levels of society and to ensure
that women in rural or excluded section of the society can participate in the
decision-making process of public affairs.
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People living with HIV/AIDS

40. The International Guidelines, which was adopted in 1996 at the Interna-
tional Consultation on HIV/AIDS and Human Rights organized by the
United Nations, addresses the complex relationship between the public
health and human rights. The Guidelines clearly outlines that domestic laws
and practices applicable to people living with HIV/AIDS must be consistent
with international human rights obligations. In particular, States should
enact or strengthen anti-discrimination and other protective laws to protect
them from discrimination in both public and private sectors. The Thai
Constitution also guarantees a person's equal right to receive standard and
efficient public health service.

41. Despite the National Plan concerning HIV/AIDS which contains guide-
lines to protect HIV/AIDS affected people, the NHRC is concerned that
there is no specific domestic law to ensure their basic rights and protect
them from various forms of discrimination. As a result, discriminating
practices by government officials or members of private sector frequently
happen, resulting in their inability to get equal access to employment,
education, health services and social welfare. In many cases, they are
excluded from relatives, friends and community.

42. In addition, the right of privacy and confidentiality of information is
also regularly infringed, especially in the employment process. Health check
is generally required for employment both in public and private sectors, and
frequently those who are found HIV/AIDS infected are denied the job
opportunity. There are also reports on employees who are dismissed when
found HIV/AIDS infected.

Assessing Thailand's Complianc
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43. Therefore, the NHRC recommends that the government should consider
the appropriateness to enact a specific protective law for people living with
HIV/AIDS in line with the Constitution and international human rights
standards. The government should ensure that HIV/AIDS patients can get
equal treatment under the national health security, and continuously enhance
the raising awareness campaign to eliminate prejudices or discriminating
attitudes towards them.

Refugees, displaced persons, asylum seekers

44. The NHRC recognises the protection and humanitarian assistance which
the Thai government has rendered to displaced persons fleeing fighting from
neighbouring countries for over decades. The NHRC also recognises that,
without ratification of the 1951 Convention relating to the Status of Refu-
gees and its 1967 Protocol and other relevant instruments, the Thai govern-
ment has offered humanitarian assistance and protection for those who seek
refuge to a great extent.

45. However, the NHRC notes the Concluding Observations of the Committee
on the Rights of the Child concerning the unclear legislative framework to
ensure the protection of unaccompanied and asylum seeking children in
terms of safety, health and education, as well as those who are deprived of
their liberty in immigration detention centres. The Committee; therefore,
recommends Thailand to consider ratifying the 1951 Convention relating to
the Status of Refugees and its 1967 Protocol, the 1954 Convention on the
Status of Stateless Persons, and the 1961 Convention on the Reduction of
Statelessness.
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46. The NHRC is also concerned that the existing Immigration Act does not
accommodate to granting temporary refuge on humanitarian basis, but rather
considers them on the basis of illegal immigration. In addition, the NHRC
considers that the procedure to determine the status of asylum seekers to
grant them temporary refuge should be more unified, systematic, predictable,
and consistent with the customary law of “non-refoulement and other

international humanitarian and human rights laws which bind Thailand.

47. The NHRC also encourages the government to ensure that the existing
laws and practices recognise their basic rights in accordance with the
Covenant and other human rights obligations such as right to life, right to
education, right to health, right to birth registration and to acquire a national-
ity, and to seriously consider the accession of related refugee instruments.

Migrant workers

48. Thailand hosts a great number of migrant workers to work for the jobs
commonly seen as * dirty, dangerous, and demeaning.” Compounded by the
dire poverty and internal conflicts, people from neighbouring countries,
especially ethnic minorities, fled their country to be employed in various
sectors of Thai industry such as fisheries business, garment factories, domestic
and construction works, hotels and restaurants, and agriculture. The NHRC
notes that the government's policy on migrant workers by obliging
employers to register their migrant labourers helps prevent these workers
from being exploited and allow them to get some basic rights and services.
According to the statistics, it is over 1.2 million registered migrant labourers.

Assessing Thailand's Compliance with the Obligations under the International Covenant on Civil
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49. Nevertheless, these registered migrant workers are not allowed to form
a union and change their employers in any circumstances. In addition,
employers often seize their registration card or work permit, if any, as a
bargaining chip with migrants. They are also facing language barrier when
most local labour offices have very few officials who speak their language,
resulting in their difficulty to get assistance when having dispute or being
abused by employers.

50. Migrant labourers who illegally enter the country and are unregistered
always face various forms of exploitation as well as discriminating practices
by employers while being unable to get assistance from the authorities due
to their illegal status. For example, they are paid much lower than legal
minimum wage with no rights or benefits. Some employers force them to
work in servitude with bad and unsafe conditions without rest. The NHRC
receives cases of illegal migrants who were murdered, tortured and abused

allegedly by employers and organised crime syndicates.

51. Women migrant workers are more likely to be abused on the ground of
gender stereotypes. They tend to be forced into less skilled or what is seen
as women-specific skilled such as maids, waitress or entertainers, and
become victims of sexual, physical and mental abuses. Women migrant
workers also tend to receive lower wages than men do and usually get
dismissal once pregnant. The NHRC also received complaints concerning
pregnant migrants who delivered babies at hospitals and subsequently
arrested and detained at immigration centres for deportation regardless of
health risks to mothers and newly born babies.
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52. In a recent tsunami tragedy in late 2004 in the South, migrant workers
were among people who were seriously affected. Many of them died,
disappeared, injured and lost their properties. The NHRC takes note that
illegal migrant workers and those who lost their identity cards during the
tragic incident were denied assistance or not provided humanitarian aids on
a par with Thais and foreign tourists. Moreover, a number of illegal mi-
grants were deported by authorities soon after the tragedy without knowing
the plight of their missing family members and friends. This is contrary to
the principle of international human rights and humanitarian norms that
assistance should be provided on the basis of need, without any discrimination

such as national, social origin or other status of recipients.

53. The NHRC recommends the government to seriously consider the
possibility to become party to the International Convention on the Protection
of All Migrant Workers and Members of Their Families, and also to observe
the Covenant obligation that the basic rights of all persons within the
country will be guaranteed. As an immediate measure, the government
should tighten law enforcement against employers who take advantages of
migrant workers and establish an effective mechanism whereby migrants
can report employers abusing acts or exploitation without affecting their
allowance to stay and work permit.

C. Right to life

Death penalty
54. The NHRC regrets that the nine years long moratorium on the
application of death penalty was ceased and the number of those who were

sentenced to death is increasing. While recognising that article 6 paragraph
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2 does not oblige Thailand to abolish the death penalty; however, it obliges
to restrict the application of the death penalty to the “most serious crimes.”
Consequently, the NHRC notes that drug-related offences which carry the
death penalty raise the question of incompatibility with article 6 paragraph
2 of the Covenant.

55. While receiving complaints concerning the existing flaws in the justice
system ranging from the unlawful acquisition of evidences, the ignored
presumption of innocence, the frequent practices of tortures by law
enforcement officers to coerce confession and false charges, the NHRC
notes that such misconduct increases the risk of the miscarriage of justice.

56. The NHRC is also concerned at the recent initiative by the Corrections
Department to publicise the process of execution in order to deter serious
crimes, which is a serious violation of human dignity. Despite the initiative
was later prohibited by the Minister of Justice, the NHRC strongly urges the
Corrections Department not to continue the idea in the future.

57. The NHRC encourages the government to conduct a research by an
independent institution concerning the deterrent effects of the death penalty
against crimes, particularly concerning drug-related offences. In the
meantime, the government should consider reviewing the criminal laws in
light of article 6 of the Covenant.




Human Rights

3. PRINCIPAL ISSUES OF CONCERN
A. Freedom of thoughts, expression and peaceful assembly

58. The NHRC receives complaints on the harassment of independent
journalists and human rights defenders, some of which were also reported by
Ms. Hina Jilani, Special Representative of the Secretary—General on the situations
of human rights defenders during her visit to Thailand in 2003. Some of them
are the target of continuous public or political slander campaigns, particularly
when they are regular critics of the government's policies or misconduct. This
is contradictory to articles 19 and 26 of the Covenant.

59. The right of peaceful assembly is recognised by article 21 of the
Covenant, and article 44 of the Constitution. The NHRC notes that a number
of recent legislations proposed by the government potentially curtail the
right due to the relatively broad definition in those laws, leaving the
interpretation to authorities discretion. For example, the amendments to the
Penal Code through an Emergency Decree issued by the government in
2003 to penalise offences related to terrorism contains too broad a defini-
tion of “terrorist which may affect innocent people, including a clause
which stated “any demonstration, gathering, protest, objection or movement
that calls for the govcmmenfs assistance or fair treatment, as an exercise of
their freedom under the Thai Constitution, shall not be regarded as a
terrorist offence.” Or the draft Highways Act which was proposed in 2002
prohibited public assembly which may obstruct traffic in the highways
areas. In practice, the NHRC experiences that the authorities often regarded
public protests contradictory to public order.
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60. Furthermore, the NHRC investigated a number of cases which involved
the violent clashes between law enforcement officers and protesters, including
the protest against the Thai-Malaysian Gas Pipeline Project, and the tragic
violence at Takbai in the South. (See details in Part 3.) It was found that,
frequently, the police or security officers forcibly dispersed the protest by
using excessive use of force, resulting in unnecessary deaths and injuries.
There were independent investigation of certain cases, but those who were

responsible to the incidents have never been criminalized.

61. Importantly, the NHRC is worrying about the recent report that nearly
20 community leaders or human rights defenders were summarily executed
or disappeared. For example, Mr. Charoen Wataksorn, an environmentalist
and community leader to protest against a construction of a new power
plant, was shot dead a year ago allegedly in an attempt to oppose the
encroachment of community land by influential people. Mr. Somchai
Neelapaichit, a staunch human rights lawyer assisting Muslims in the South
who were abused by security officers, was forcibly disappeared for over a
year. Lately, Phra Supoj Suwachano, a Buddhist conservationist monk in the
North, was murdered allegedly related to the illegal logging and land

dispute with influential investors.

62. The authorities usually treat these cases as normal crimes, and the
motive was initially portrayed as personal conflict by police officers. So far,
only few people were arrested and awaited the court trial, but the investi-
gation cannot reach the influential mastermind. The NHRC urges the gov-
ernment not to treat human rights defenders murders as normal crimes, and

to establish a process of prompt investigation of such cases.
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63. The government is also strongly urged to adhere to respect for the right
to peaceful assembly, and restrict the enjoyment of such right should be a
last resort. In addition, the government needs to issue the regulation or clear
guidelines concerning the use of lethal force and firearms restricted to the
principles of necessity and proportionality as reflected in the Basic Prin—
ciples on the Use of Force and Firearms by Law Enforcement Officials, and
to establish a regular independent mechanism and process to investigate

whenever the rules are not respected.

B. Prohibition of torture and other cruel, inhuman or degrading treatments
or punishment

64. The NHRC notes with serious concern the persistence of torture and
cruel, inhuman or degrading treatment by a number of law enforcement
officers whose recourse to such practices appears to become a systematic
pattern and general acceptance. There were complaints received by the
NHRC reflecting that torture is becoming common practice, particularly
during police arrest and custody. Certain high-ranking police officer
publicly supported and justified it as a necessary means for the work. It is
also worrying about the general lack of investigation, punishment of those
responsible, and reparation for the victims, which will reinforce the culture
of impunity.

65. Although Thailand has yet to become party to the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(CAT), article 31 of the Constitution and article 7 of the Covenant clearly
prohibited such practices. In accordance with the criminal law, the act of
torture is not clearly defined as an offence, and it poses a difficulty to
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prosecute those who commit tortures as a criminal offence on the basis of
the most appropriate criminal charges.

66. The government is encouraged to expedite the process to consider
Thailand’s accession to CAT. At the same time, the government should
ensure that all acts of torture constitute offences under the criminal law to
give effects the prohibition of torture as stipulated in the Constitution and
the Covenant.

67. The NHRC wishes to stress the importance to have an impartial and
independent inquiry carrying out to address all allegations of torture or
inhuman and degrading treatment instigated by government officers and
bringing the presumed perpetrators to justice, including making reparation

to the victims.

68. Specific programmes should also be provided for law enforcement
personnel, particularly policemen, members of armed forces with a view to
combating torture, and inhuman and degrading treatment; such training
should also include the treatment and rights of detainees.

C. Prohibition of servitude and the problem of human trafficking

69. The NHRC notes the Concluding Observation of the Committee on the
Rights of the Child in 1998 concerning the high rate of child prostitution
and trafficking and sale of children, which recommends the government to
strengthen a number of measures including law enforcement, implementation
of prevention programme, awareness raising campaign, monitoring

mechanism at community level, and rehabilitation.

B xx_vui



@man Rights)

70. The NHRC welcomes efforts and co-operations between government
agencies and civil society groups to combat the problem of trafficking and
to assist women and girls who are trafficked mainly for the purpose of
sexual exploitation and child labour. The NHRC also welcomes a number of
legislations, plans and measures which are adopted to address the problem
including the Memorandum of Understanding signed among agencies
concerned in 1999 to set up the common guidelines of practices concerning
trafficked women and children by defining trafficked persons as victims and
treating them accordingly regardless of their nationality.

71. The NHRC also recognises the Memorandum of Understanding signed
between the Thai government and its neighbouring countries such as LAO
PDR, Cambodia to set guidelines for authorities involved with cross-borders
human trafficking.

72. Nevertheless, the NHRC is still concerned at the persistent problem
within the country, which is still known as an origin, transit, and destination
country for men, women, and children trafficked for the purposes of sexual
exploitation and forced labour. In addition, women and children who are
stateless, belonging to ethnic minorities, or fleeing from neighboring
countries are easily prone to be victimized and have constraints to get
access to the assistance of state authorities.

73. The NHRC is well aware of the complex nature of the problem, which
should be addressed in a holistic manner, covering prevention, suppression,
education and awareness raising, law enforcement, rehabilitation, economic
and social development and values. However, in terms of human rights dimension,

there are some areas deserving priorities while combating the problem.
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74. First, the government should strengthen law enforcement measures. The
NHRC finds that only few perpetrators were prosecuted under the new Act
on the suppression of the sales of women and children, and nobody has
been subject to investigation or prosecution under the Money Laundering
Control Act, which specifies the sale of women and children as an offence.
In addition, the NHRC also receives complaints concerning corrupted
officers demanding money from trafficked victims by threatening them with
imprisonment.

75. Second, all trafficked victims should be given the assistance and the
guarantee of the equal access without discrimination. The NHRC notes that,
under the present law, the process to get compensation for victims can be
very lengthy. Therefore, the provision of more long-termed assistance and

rehabilitation scheme should also be enhanced.

76. Taking into account Thailand's signature to the Protocol to Prevent,
Suppress and Punish Trafficking in Persons, Especially Women and
Children, supplementing the United Nations Convention against Transnational
Organized Crime, and also the CRC Second Optional Protocol on the sale of
children, child prostitution and child pornography, the NHRC encourages
the Thai government to expedite the ratification process of both instruments.

D. The Thai-Malaysian Gas Pipeline Project

77. In 1998, the government approved the Thai-Malaysian Gas Pipeline
Project to build a natural gas pipeline and a separation plant in the southern
province of Songkhla. Under Thailand's environmental laws and the

Constitution, the large scale industrial developments require an environmental
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impact assessment (EIA), including a public hearing by people who may be
affected by the project. In this case a number of people living in the
agriculture and fishing communities complained to the NHRC that it
threatened their way of life and would destroy their food sources.

78. The NHRC conducted a study on the project, and found that the process
of public hearing and the conduct of EIA were problematic in terms of
broad-based participation and the assessment of social and environmental
impacts, and the access to all relevant information by the public. The NHRC
then gave recommendations to the government that the project should be

reviewed to solve related problems, but to no avail.

79. People who opposed the project later planned to submit a petition note to
the Prime Minister during the joint Thai-Malaysian cabinet meeting in Hat Yai
District of Songkla province. Nevertheless, on 20 December 2002, police
officers dispersed demonstrators who wanted to use public space closer to the
hotel where the meeting would be held to stage the protest causing the violent
clash with several injuries and the arrest of 12 NGOs members.

80. The NHRC investigated the violent clash and found that the use of force
by police officers failed to provide reasonable evidence to proof the protesters
attempt to force their way through in order to cause troubles. Therefore, the
dispersal of the peaceful and unarmed assembly is considered disproportionate,
exceeding to the minimum extent necessary and unjust. Moreover, the 12
detainees were denied to meet, consult and have their lawyers attend
interrogations. The police officers did not either inform their relatives of the
detention place, or allow the visit, and later charged them with several

criminal offences.
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81. At present, the construction keeps continued and local people still
maintain their peaceful protest at the project site. It is also reported that the
project construction encroaches the so-called wakaf, which is the Islamic
common land of public use and unable to be sold, transferred or altered.

82. The Thai-Malaysian Gas Pipeline Project well represents a number of
public projects, which thrive on economic development without due concern
over social impacts and the right of affected people. Local people and
communities lack communication and useful information from the
competent authorities, and are unable to take part in the decision-making
process despite their right guaranteed by the Constitution and the Covenant.
Frequently, the government's denial to the public outcries led to protests
and violent conflicts leading to further violations of human rights such as
the excessive use of force to disperse peaceful assembly, arbitrary detention,
or even life threatening.

Recommendations

83. The NHRC strongly recommends the government to give compensation
for people for their injuries and damaged properties in the violent clash on
20 December 2002. In addition, the government should provide any
necessary compensation and assistance for local people whose way of life is
affected by the project. The assistance should be based on the principle of
self-reliance, the respect of religious and ethnic diversities, and conservation
of local community’s way of life and traditions.
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84. The government should avoid the recurrence of the situation by allowing
people who may be affected to have a meaningful participation in the
process to decision-making in accordance with the Constitutional guarantee;
identifying a clear process of public hearings, adopting the basic rules and
practices in dealing with public demonstration with due respect for people’s
right to peaceful assembly.

E. Anti-drugs campaign

85. The NHRC fully recognises the drug scourge to the Thai society. In
accordance with official statistics, the use of methamphetamines within the
country rose sharply and rapidly, particularly among youths. Previously, the
notorious Golden Triangle covering highlands of Myanmar, Thailand, and
Lao PRR is a major source of heroine and opium production. In response
to the situation, in February 2003, the government announced the “war on
drugs’ against drug dealers.

86. Instead of preventing youths and the society from drug menace, the drug
suppression policy caused serious forms of human rights violations. It was
reported that there were as many as 2,625 murder-related cases since the
policy started, and in accordance with the Royal Police, nearly half of them
were shot by police in self-defense. An investigation panel of the
extrajudicial executions was then set up in late 2003 in response to the
public outcries, and later reported that more than half of the cases remained
unresolved due to the lack of witness and evidence.

87. The NRHC receives cases of complaints by people whose rights were
allegedly infringed, including unfairly blacklisting people as drug suspects



and seizing their properties without proper investigation and adequate
evidences, being alleged and arbitrarily arrested by police officers with false
evidences, being summarily executed. These unchecked circumstances went
on with several complaints of law enforcement officers misconduct such as

the abusive use of powers and corruption.

88. During the investigation, the NHRC found several irregularities during
the process such as the means to draw up the blacklists was problematic,
lacking reliable evidences, giving opportunity for officials to include their
conflicting parties into the list, unfairly including friends and relatives of
the accused into the same category, discriminating practices against
highlanders. In addition, there were cases of arbitrary arrests without proper
evidences, but simply because they were accused by the suspects in police
custody. On some occasions, evidences were found suspicious of being
fabricated. @~ The assets of suspects were confiscated without proper
investigation, and sometimes included items necessary for daily living such

as rice cookers, telephones, and refrigerators.

89. The NHRC considers that these incidents contradict the Covenant
obligations, particularly articles 6 and 9, which seriously undermines the
rule of law and justice system. The NHRC also takes note that the government
s directives can suggest or be interpreted by officers at the operational level
to use violence to meet the drug target suppression within a limited time.

Recommendations

90. The government must ensure that the suspects have the right to fair trial
under the due process of law and without discrimination, and should fully
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and immediately provide redress and compensation to victims affected by
the government's war on drugs, and/or their families whose members were
killed but proved innocent without their request. In addition, the government
should take any necessary measures to clear their names of drug allegation.

91. The government should review drug blacklists and establish a
mechanism in which people whose names are included can challenge and

prove their innocence in order to withdraw their name on the list.

92. The government must issue a guideline on the use of lethal force and
fire arms by police officers in drug suppression, which is restricted to

international human rights standards.

93. The NHRC is gravely concerned about a culture of impunity stemming
from the govemment’s drug suppression policy, and urges the government
to continue the full and impartial investigation of each individual homicide
during the period of drug crackdown.

F. Violence in the South

94. The NHRC has grave concern over the continued violent situations in
the South. The violence has been escalated, starting from the day when an
army arsenal was raided followed by co-ordinated attacks against schools
and police stations in January 2004. Later in April, the attacks of eleven
police stations and checkpoints in three provinces took place in the same
morning leading to the killing of thirty-two alleged instigators in the old
Krue Se Mosque by security officers. In December, another seriously violent
incident occurred when a demonstration in front of Takbai police station

Assessing Thailand's Compliance with the Ob
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was dispersed by security forces, leading to the tragic death of at least 79
arrested people who were piled up in army trucks and suffocated on the way
to transport them to an army base. Security officers, state officials, and
civilians have been slain and injured daily allegedly by separatist militants,
leaving local people in fear and without security in their daily life.

95. The NHRC fully understands the difficulty faced by the government and
authorities concerned in dealing with such unprecedented violence, and
strongly deplores the indiscriminate attacks against innocent civilian targets
regardless of any cause. The NHRC fully supports the government in
establishing the National Reconciliation Commission (NRC) and its recent
announcement to commit to peaceful means to solve the problem, and pilot
projects which were initiated for peace promotion with participation of local
communities.

96. In light of present situations, the NHRC strongly urges the government
to ensure that any policies and measures will not become a source of human
rights violations itself to fuel further violence. The investigation of the
tragic incidents at the Kru Se Mosque and Takbai found that the authorities
failed to exercise enough restraint to solve the problem peacefully, and
undertook their duties with undue responsibilities and negligence, resulting
in unnecessary deaths and injuries.

97. The NHRC also takes note about the government's redress and
compensation rendered to victims of the violence, including the
establishment of a specific committee to look into the matter. Nevertheless,
the NHRC finds that the provision is still slow, not covering all affected

victims, and incommensurate with damages or injuries.



98. The NHRC receives information from reliable sources that members in

more than 30 families in the South disappeared. Some were met by state

officers or helped authorities about the information before they went &

missing, and found dead later. A number of people disappeared after the
Takbai violence. An atmosphere of fear and distrust prevails among local

people since there were allegations of state officials” involvement in abduction.

99. In light of Article 4 paragraph 1 of the Covenant, State parties may take
measures derogating from certain obligations under the Covenant in time of
public emergency, but not applicable to articles 6, 7, 8 (paras. 1 and 2), 11,
15, 16 and 18. It also requires the State party to immediately notify any
derogation to other state parties through the Secretary-General, including

the termination of the derogation. In this connection, the NHRC considers &%

that the government s application of the martial law in the South does not
satisfy the obligation due to the government's failure to notify other State
parties of such derogation. The NHRC further notes that the application of
martial law in the South resulting in restricting villagers movement with

impacts on people,s normal ways of life including religious practices, and feut

sometimes unduly long detention of suspects.

100. The NHRC apprehends the crux of the southern unrests that they
originated from historical grievances compounded by perceived injustice and
lack of participatory economic and social development, resulting in frustra-
tion, underdevelopment, insecurity and mistrust. There is not a = quick fix~
measure to normalise the situation and create people s confidence and trust
in state authorities within a short period of time. However, the NHRC deems

that the full respect for people’s human rights and dignity in the South is | 5

instrumental to address the immediate tension and to rectify the situation in
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a longer term. Bearing it in mind, the NHRC wishes to propose
recommendations as follows:

Recommendations

101. The government must unwaveringly abide by peaceful and non-violent
means to solve the conflict, and does not resort to use violence which will
result in the unsolved violence. Particularly, it requires officials to adjust
their attitudes to recognise and to respect the differences in thoughts,

cultures, and religious beliefs.

102. The government should review the need to maintain the martial law,
particularly in the unnecessary areas, to lessen the impacts on people’s day-
to—-day living. In light of the Covenant obligation, the government must also

ensure the full respect of non-derogable rights.

103. The government must prevent any recurrence of incident that human
rights are seriously violated, and bring those who were responsible to the
incidents to justice. In light of redressing the situations, the government
must timely and adequately provide compensation to the victims, both in
terms of economically assessable damages and psychological rehabilitation

including the opportunity of self-reliant living in the future.

104. It is necessary for the government to build trust among the public by
seriously investigating the reports on disappearances, especially of Mr.
Somchai Neelapaichit, and reporting the facts to the public. In case of
forced disappearances, perpetrators must be brought to justice under the due

process of law. In a long term, the government should consider establishing
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a national body to address the increasing numbers of disappearances within

the country.

4. RECOMMENDATIONS FOR FUTURE IMPLEMENTATION

105. The government and the Parliament should expedite the process of
enactment and/or amendment of necessary laws required for the effective
protection of basic rights and freedoms as guaranteed by the Constitution
and the Covenant. Among those important issues, a serious consideration
should be given to the issues of non-discrimination, prohibition of torture,
public hearings and the right of local communities to participate in the
conduct of public affairs, especially in the management of local natural

resources and environment.

106. The NHRC strongly recommends the government to seriously consider
the implementation of the five-year National Human Rights Plan of Action,
which was first drafted five years ago with a broad-based participation of
civil society and defined problematic situations of human rights and
responsibilities of competent authorities. It is unfortunate that the Plan has
never been seriously implemented. The NHRC; therefore, suggests that the
first Plan should be reviewed to keep the situations updated and integrates
international human rights obligations including the Concluding
Observations made by human rights treaty bodies into the Plan.

107. At the operational level, wherever necessary, the government or the
competent authorities should issue clear policies or guidelines for
implementation at the operational level restricted to internationally recognised

human rights standards in order to prevent any recurrence of human rights
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violations, especially concerning the use of force and firearms by law
enforcement officers.

108. The NHRC encourages the government to introduce human rights
education as a life-long learning process, both formal and non-formal, at
schools, universities, government institutions, mass media, private sector
and communities. Raising awareness campaign should be systematically
provided for people based on real experiences in order that they can realise
their rights under the Constitution and other human rights treaties, which the
government has duties to respect for. The government should also ensure
that law enforcement officials, judges, lawyers and those involved within
the justice system are aware of the international human rights obligations
which the State party has assumed, including the ICCPR.

109. To give full effects to the rights recognised by the ICCPR, the govern-
ment is strongly recommended to establish a national mechanism with
independent mandates to co-ordinate with government agencies in order to
follow up and evaluate human rights situations and the compliance with the
obligations. Such mechanism should have the power to propose any
necessary measures to the government and its agencies to give an effect to
any right recognised by the Covenant and to facilitate a meaningful
participatory process of all parties concerned including civil society in their
works, especially the reporting preparation. In addition, the government
should provide adequate resources, both budget and personnel, to enable the

mechanism to effectively function and deliver the report on time.
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