CONTENTS

R KNI DG M NS . vii

AR AN TR OB GO e sl st avessuesasassnsssasisnssrsdasssasanentesssstsseras 1
1.1. A BRIEF OVERVIEW OF THE CONSTITUTIONS OF NORWAY,

DENMARK AND ICELAND .....cccccoiiiiiniiiniininriineesiecieenie e e geenens 3

B L o I G T () B e S o vrernee DO 9

PART 2. CONSTITUTIONAL JURISPRUDENCE IN THE NORDIE
COUNTRIES AND IN THE U.S. AROUND THE TURN OF THE

IBWENTIETH CENTURY ... i i S 11
ZANINTRODUCEION e i g e it s 11
2.2. OVERVIEW OF 19TH CENTURY AMERICAN LEGAL THOUGHT ..... 11

2.2.1. Antipathy towards Special Legislation.....q).. NG e eeeesivrseasesia flon Sy A2
20 Rrivate and R iUblic i et es N N 15
2:2.3: Vested RIgHIS. o s i o OO s tricn sia s ol g N vt 17
2:2.4. Fhe Scope of the Police Power o o 8 o\ T e N 22
A e A N e e N e 24
2:3. AMERICAN LAW ININORTMC THEGRY ... G2 e 25
2.3.1. The Role of Treatises in 19" Céatury ConstitutiotalEaw .................... 26
2.3.2. “The Present ConstitutiopaQREOI WY .. ..cc.. it emvinsaseanestunmnsssvanees 27
2.3.3. American History as a Response to Those Suspicious towards Judicial
Review — Bredo MRUBGNSHIEIRE. ....... N iwoveiiiniasiiaioesisianaaesiasinans 40
2.3:4. Constructing aVtAsoRy— Frede Casthgrg oo 44
2.3.5. The IInfluencebf American Court-ceitics — Mikael Lie ...........cccoccv.. 45
O D AN O TG T T S N e e e e s e et P e 51
2.3.7. Concludifig Remarks — the 19" Gentury Law Writers’ Influence.......... 53
2.4. AMERIEAN INFLUENCE INNORDIC CONSTITUTIONAL
JURISRRUDENCE ...~ N S O ST S 55
2.4.1. Judicial Review andStamdards of Review............ccccecvevvvivciirvniencns 56
2 2N iquor and Milk~the’Doctrine of Vested Rights............ccccccoceeveniancnne 60
24 30Pretextual Use pf Governmental POWEF ................ccoccveveiinereraereiininens 88
N Antipathy Adwarts Special Legislation i et e i e ot e 92
D P R A N B P I O o s o ox g o ey g SR S s 96
2.4.6. Concliisipns Concerning the JUriSprudence..........c..cocceeceeeeeveveeeneenenne 98
DS G EN E IS NS e DR S 99

PART 3. FHE COLLAPSE OF ‘CLASSICAL LEGAL THOUGHT’ AND

NEWVIEWS ON THE ROLE OF THE JUDICIARY .......cccccoveininnnne 103
S INTRODUCTION - s 103
3.2. AWARENESS OF AMERICAN DEVELOPMENTS ........cccccooeeiniiiinnes 104
3.3 CONSTITUTIGNAL INTERPREEATION o 117

S5 LeNorwestan THeory o Ik
332 Danish FReony i i oo e ot o S e et e 127



CONTENTS

2353 Mot rTnn 8 THAZETAY boommmect som st 0t s e T e Do 130
3.3.4. Nordic Theory — CONCIUSTONS. ......c...covviriteirenieinioronessressssnnsnasinaeesons 133
3.3.5. Changes in Norwegian Case Law after World War I ...............c........ 135
3.3.0. Danish Case Law: @ SROTENOTE. ........c..cocoveovmmaniosonessasneseisissosinsssansss 141
3.3.7. Icelandic Case Law — Changes Preceding the Theory.........c..c.cooen... 141
3.4. LEVELS OF SCRUTINY — CONFLICTING INFLUENCES AND
IEENDENCIES .t i s e 147
3.4.1. The Conceptual Problem and the American Solution ....... 0. Ox.; R...147
3.4.2. Levels of Scrutiny in Nordic Theory..........cccvevvvrivnivenss SONCD 149
D N oW gian GO A e ans g et O W 151
I dit deelandic Case Baw SO 152
B SUBIITIARY . o or o omsonra sme s amt e o e bt s s SN 154
3.5. ECONOMIC REGULATION AND THE DECLINE,OF
THE DOCTRINE OF VESTED RIGHTES .o i s 155
3y L NorWwegTar am e N 155
3.5.2. Icelandic Law ............. 159
36 DELEGATION OF CEGISTCATIVEPE@WNER — - = ot N4 160
3 7. CONCLUSIONS .. ooeirenermrsnee s N seaerneasseCop Ay St e 171
PART 4. THE FOCUS SHIFTS TO EUROPEAN LAW(CTHE PERIOD
AREER 1970 ..o B NG o 30 LTI NNy N T, 175
4L AINTRODUGTION v (OO i OO L e 175
4.2. NORDIC WRITINGS ABOUT AMERICAN\CAW AFTER 1970........... 176
4.2.1. Introductions.... -\, erres NEEEIMNNSATININ, 00 2 s ms s s st 176
4.2.2. The Influencé of American FirstAmendment Theory — Peter Germer 179
4.2.3. Discussionof American Theorigs-of Judicial Review ......................... 181
A TG N O s e N e e nass 204

4.3. AMERICANINFLUENCES ON THE INTERPRETATION OF THE
EUROPEAN HUMANNRIGHTS CONVENTION AND THE CASE

EAW OF THE EUROPEAN COURT OF HUMAN RIGHTS ........... 206
4.3\ References ta American Law in the European Human Rights
Case: Lo N N oirvens o s s e e 207
4°3.2. Tiers of S¢yutiny in General and in the Equal Protection
TR REIICTICE v oo L O N NOINE MOV o mome b 224
4.3.3. Aboition and the Right to Privacy — An Example of Mingling
EPrsirtutionalildeas e S ESNESINIE SASE 230,
4.4. THEAMPACT OF THE EUROPEAN CONVENTION ON HUMAN
RIGHTS ON NORDIC CONSTITUTIONAL LAW .......ccccocieiinnn 236
A4 X OONCLUSIONS — THE PERIOD AFTER 19700 ..ot e, 244
P AR S CONCL SO S e s 249
BRI B LG R A P N I i 255
A D B B ) DIl o et e e R s 3 L D TR 271
LI D) D0, o e e T e 283

vi





